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Havlickovo nébt. ¢. 34

728 81 Ostrava

Ke sp. zn. KSOS 25 INS 10525 /2016

DluzZnik:

Zastoupen:

Veéfitel €. 31:

Zastoupen:

OKD, a.s., IC: 268 63 154, se sidlem Stonavskéa 2179, 735 06 Karvina,
zapsand v obchodnim rejstiiku vedeném Krajskym soudem v Ostrave,
oddil B, vlozka 2900

Mgr. Petrem Kuhnem, advokatem, ev. €. CAK 10624, BADOKH -
Kuhn Dostal advokatni kanceldt s.r.o., se sidlem 28. fijna 767/12,
Nové Mésto, 110 00 Praha 1

Citibank N.A., London Branch, se sidlem Citigroup Centre, Canada
Square, Canary Wharf, Londyn, E14 5LB, Spojené kralovstvi,
registracni ¢islo: BRO01018

JUDr. Ing. Petrem Piecgchtélem, advokatem, ev. ¢. CAK: 11109,
BBH, advokatni kancelaf, s.r. dlem Klimentska 1207/10, 110 00
[
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Praha 1

Insolvendéni fizeni

NAVRH NA PRIZNANI HLASOVACIHO PRAVA

na schuzi véritelu svolané na den 24.8.2017

Elektronicky prostrednictvim datové schranky
(prilohy predkladané na CD budou zaslany postou)

Prilohy: stanoviska k pohledavkam véritele zpracovand zahranicnimi pravnimi experty
Zaloba Veritele ze dne 9.9.2016 vcetne vsech priloh (predkladano na CD)
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UVOD

Nadepsany soud svolal wusnesenim ze dne 21.4.2017, ¢.j. KSOS 25 INS
10525/2016-B-286, schizi vétitell, programem jejihoz jednani stanovil projednani
reorganizacniho pldnu pfedlozeného dluznikem OKD, a.s. (déle jen ,,Dluznik®) a
hlasovani o jeho pfijeti.

Schiize véfitelli byla uvedenym usnesenim svolana nejprve na den 15.6.2017, avSak
k zadosti Dluznika o jeji odroceni stanovil nadepsany soud vyrozuménim ze dne
1.6.2017, ¢.j. KSOS 25 INS 10525/2016-B-307, novy termin schize véftitelti na den
24.8.2017 (dale jen ,,Schuze véritela).

Vértitel €. 31 - Citibank N.A., London Branch (dale jen , Véritel) je suverénné
nejvyznamnéj§im veétitelem Dluznika, kterému je vSak dlouhodobé odpirdno jeho
pravo ovlivilovat toto insolvencni fizeni zplsobem, ktery by vyznamu jeho
Pohledavek presahujicich vysi 10 miliard K¢ odpovidal.

Véritel deklaruje, Ze se na Schiizi véritelu svolané na den 24.8.2017 hodla uchazet
o priznani hlasovaciho prava spojeného s jeho Pohledavkami. Za timto ucelem je
pfipraven pozadat Schiizi vétiteli o pfiznani hlasovacich prava dle § 51 odst. 1 zdkona
¢. 182/2006 Sb., insolvencni zdkon, v platném znéni (déle jen ,,1Z*).

Pro ptipad, Ze by se Schtize véfitelti postupem podle § 51 odst. 1 IZ neusnesla na tom,
ze V¢titel mize hlasovaci pravo spojené s jeho Pohledavkami na Schizi véfitel
vykondvat, podava Veftitel ve smyslu § 52 odst. 2 IZ v zdkonné 1hiité tento

navrh na priznani hlasovaciho prava:

VYMEZENI POHLEDAVEK VERITELE

Véritel zada o priznani hlasovaciho prava na Schiizi vétiteld ve vztahu k nasledujicim
pohledavkam:

(a) pohledavce ve wvysi 9.530.033.808,71 K¢ vzniklé vydanim dluhopist
spolecnosti New World Resources N.V., zalozené podle nizozemského prava,
se sidlem 115 Park Street, Londyn, WIK 7AP, Spojené kralovstvi (dale jen
»NWR NV ISIN: XS1107303148 a ISIN: XS1107303650 (dale jen
,Dluhopisy“), aru¢enim Dluznika za splaceni téchto dluhopisi, vse dle
smluvni dokumentace ,,/ndenture €300,000,000 Senior Secured PIK Toggle
Notes due 2020” uzaviené dne 7.10.2014 (déle jen ,,SSN“ a uvedena
pohledavka jen jako ,,Pohledavka 1%), ktera byla Véfitelem do nadepsaného
insolvenéniho  fizeni  ptihlaSena  jako  nezajisténd, nepodminéna
a nevykonatelna, ¢islo prihlasky P-33; a
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(b)  pohledavce ve vysi 621.273.214,79 K¢ vzniklé Cerpanim tuvéru ze strany
spolecnosti NWR Holdings B.V. (dale jen ,NWR BV*), zalozené podle
nizozemského prava, se sidlem Jachthavenweg 109H, 1081 KM, Amsterdam,
Nizozemsko, pro ucely financovani provozu Dluznika, a ru¢enim Dluznika za
veSkeré dluhy vzniklé v souvislosti s uvérem, vse dle smluvni dokumentace
,,Super Senior Term Facility Agreement €35,000,000 uzaviené dne 9.9.2014
(dale jen ,,SSCF*) a ,, Intercreditor Agreement‘ uzaviené dne 7.10.2014 (dale
jen ,,JCA* a uvedend pohledavka jen jako ,,Pohledavka 2°), ktera byla
Vetitelem do nadepsaného insolvenéniho fizeni ptfihlaSena jako nezajisténa,
nepodminéna a nevykonatelna, ¢islo pfihlasky P-100

(Pohledavka 1 a Pohledavka 2 dale spole¢né téz jako ,,Pohledavky®).

ODUVODNENI PRIZNANI HLASOVACIHO PRAVA VERITELI

Vétitel znovu zdUraziiuje, ze je suverénné nejvyznamngjSim vétitelem Dluznika
s celkovou vysi Pohledavek ptesahujici 10 miliard K¢ odpovidajici cca 50 % vyse
vSech prihlasenych pohledavek. V ramci probihajiciho insolvenéniho fizeni Véfitel
Pohledavky tadné pftihlésil, popsal okolnosti jejich vzniku a dolozil je relevantnimi
dikazy.

O opravnénosti Pohleddvek nemitize byt objektivné pochyb Zadné takové pochybnosti
ostatn¢ ptivodné nemél ani sam Dluznik, kdyz:

(a) oznacil Véftitele jako opravnéného véfitele Pohledavek ve svém insolvenénim
navrhu ze dne 3.5.2016' a Pohledavkami dokonce odlivodtioval sviij upadek,
kdyz tvrdil, ze je ptedluzen nejméné o 10 miliard K¢ (coz je zaroven ptiblizna
vySe Pohledavek);

(b) Dluznik dlouhodobé eviduje Pohledavky ve svém udetnictvi,” uvadi je ve
svych vyro¢nich zpravach, kde jejich vznik vyslovné obhajuje,® a jejich
existenci odivodiiuje své naroky uplatnéné zalobou viici NWR NV a panu
Zdetiku Bakalovi.*

Srov. zejm. odst. 13, 15 a 17 insolven¢niho navrhu Dluznika a pfilohu ¢. 2N insolven¢niho navrhu

Dluznika.

Viz piiloha k ucetni zavérce Dluznika za rok 2014 (konkrétné str. 69 vyro¢ni zpravy Dluznika za rok
2014) a piiloha k Gcetni zavérce Dluznika za rok 2015 (konkrétné str. 52 vyro¢ni zpravy Dluznika za

rok 2015.
Viz str. 69 a 84 vyrocni zpravy Dluznika za rok 2014 a str. 52 vyro¢ni zpravy Dluznika za rok 2015.

Viz odst. 130 Zaloby Dluznika proti NWR NV a panu Bakalovi ze dne 8.11.2016: ,, Zalovand 1 (spolu
se spolecnosti NWR Holdings B.V.) dluznika ddle zatizila zdvazky z titulu ruceni za jeji dluhy vici
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Presto vSak byly vySe uvedené Pohleddvky dne 10.8.2016 v ramci ptezkumného
jednani ze strany DluZznika 1 insolven¢niho spravce popieny co do pravosti a vyse.

Zalobce se proto Zalobou ze dne 9.9.2016 doméhd ureni, e Pohledavky, které
prihlésil do tohoto insolven¢niho fizeni, jsou co do pravosti i co do vySe po pravu.
Tento jednoznacny zavér v ndvaznosti na zastupné popérné ,,divody* Dluznika i
insolvenéniho spravce Veéfitel detailné odivodnil zejména v samotné zalobé (viz
polozka C19-11ISIR) a dale ve vyjadfeni ze dne 5.4.2017 (viz polozka
C19 - 19 ISIR), na které v tomto ohledu Véftitel odkazuje.

Pro shrnuti obsahu vyse uvedenych podani Véfitel ve vztahu k Pohledavce 1 uvadi, ze
tato vznikla vydanim Dluhopisti spole¢nosti NWR NV, které jsou jako nepochybné
existujici dluhové cenné papiry ztélesiiujici pohledavku obchodovany na ptednich
svétovych burzach, v kombinaci sru¢enim za jejich zaplaceni, jez dle ¢l. XII
odst. 12.01 pism. (a) SSN pievzal Dluznik. Pohledavka 1 timto dle prava stitu New
York, kterym se SSN ¥idi, nepochybné platné vznikla a existuje. Zadnou otazku prava
staitu New York pfitom Dluznik ani insolven¢ni spravce v rdmci svych popérnych
ukont nerozporuji. K zastupnym diivodim majicim ptivod v ¢eském pravu, ze kterych
doslo k popteni Pohledavky 1, se Véfitel podrobné vyjadiuje ve shora uvedené zalobé.

Dale Véfitel pro shrnuti ve vztahu k Pohledavce 2 uvadi, ze tato vznikla Cerpanim
uvéru ze strany NWR BV dle SSCF, které je nepochybné prokdzano vypisem
z bankovniho uc¢tu, v kombinaci s ruenim za jeho splaceni pfijatym Dluznikem dle
odst. 18.1 SSCF a odst. 19.2 pism. (a) ICA. Pohledavka 2 timto dle anglického prava,
kterym se SSN a ICA fidi, nepochybn& platné vznikla a existuje. Zadnou otazku
anglického prava pfitom DluZnik ani insolvencni spravce v ramci svych popérnych
ukont nerozporuji. K zastupnym diivodim majicim ptivod v ¢eském pravu, ze kterych
doslo k popteni Pohledavky 2, se Véfitel podrobné vyjadiuje ve shora uvedené zalobé.

PiestoZze uvedena Zaloba byla podina jiz téméF pred rokem a Pohledivky by
mély byt vzhledem ke své vySi pro pribéh a vysledek insolvencniho Fizeni zcela
zasadni, do dneSniho dne o Pohledavkach jesté u nadepsaného soudu neprobéhlo
ani jediné jednani. A to i pfesto, Ze V¢fitel na nadepsany soud k rychlému projednani
zaloby s ohledem na vyznam Pohleddvek a zasady insolven¢niho fizeni podanim ze
dne 23.12.2016 (viz polozka C19 - 6 ISIR) dtrazné apeloval.

Na piekvapivé popieni svych Pohledavek a za ucelem rozptyleni jakychkoliv
pochybnosti o jejich opravnénosti reagoval Véftitel dale tim, ze pozadal renomované
zahrani¢ni pravni odborniky o posouzeni existence Pohledavek a platnosti jejich

spolecnosti Citibank N.A. ve vysi nejméné 10.485.142.809 K¢, své dluhy spolecnosti Citibank N.A.

nezaplatila a neucinila niceho, aby zatizeni Zalobce eliminovala. *
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vzniku z pohledu pravnich fadi, kterymi se Pohledavky tidi. Tito zahrani¢ni pravni
odbornici bez jakychkoliv pochybnosti existenci a vznik Pohledavek potvrdili,
k ¢emuz vydali nasledujici stanoviska obsahujici detailni pravni odiivodnéni:

(a) spole¢né stanovisko ohledné¢ anglického prava profesora Gabriela Mosse, QC,
a Adama Goodisona (Joint Opinion on English Law of Professor Gabriel
Moss QC and Adam Goodison) ze dne 3.4.2017 (dale jen ,,Anglické
stanovisko®); a

(b) expertni stanovisko Richarda Levina ve vztahu k ur¢itym garancim podle New
Yorského prava (Expert Opinion of Richard Levin, Regarding Certain
Guarantees under New York Law) ze dne 4.42017 (dale jen ,NY
stanovisko®).

Uvedend stanoviska pfiklada Véritel k tomuto podéni. S prihlédnutim ke
stanoviskim zahrani¢nich pravnich odborniki je p¥Finejmensim vysoce
pravdépodobné, Ze nadepsany soud nakonec v ramci incidenéniho sporu dospéje
k tomu, Ze Pohleddvky jsou do tohoto insolven¢niho Fizeni prihlaSeny Véritelem
v celych jejich vySich po pravu.

Nelze pritom pripustit, aby prakticky celé insolven¢ni Fizeni probéhlo bez
moznosti nejvétSiho Véritele jej vrozsahu odpovidajicim vyznamu jeho
Pohledavek ovliviiovat a ten byl na jeho konci po uznani jeho Pohledavek soudem
»postaven pied hotovou véc.“

Takovy vysledek by byl zcela v rozporu se zékladni zdsadou insolvenc¢niho fizeni
stanovenou v § 5 1Z, dle které ,,insolvencni rizeni musi byt vedeno tak, aby zZadny
z ucastnikit nebyl nespravedlive poskozen.” Uvedené zasadé by zcela zietelné
odporoval vysledek, pokud by Vé¢titel, jehoz Pohledavky budou nakonec shledany
zcela po pravu, byl v disledku postupli insolven¢niho sprévce, Dluznika i soudu
prakticky zcela zbaven jeho prava pribéh a zejména vysledek insolvenéniho fizeni
v ramci véfitelskych organt jakkoliv ovlivnit.

V disledku zcela nedtivodného popteni Pohledavek Vétitele byl jiz Vétitel v ramei
tohoto fizeni zbaven jeho prava podilet se na fadé rozhodovani schiize véftiteli, véetné
tak zasadnich otdzek, jakymi jsou zpusob feSeni Upadku Dluznika a schvaleni
znaleckého posudku zpracovaného k ocenéni majetkové podstaty Dluznika.

Hlasovani o prijeti reorganiza¢niho plinu predloZzeného DluZnikem, které ma byt
predmétem jednani Schuze vériteli svolané na den 24.8.2017, je pritom
poslednim z Fady dilezitych rozhodnuti schuze vériteli, ktera byvaji obvykle
v insolvenénim Fizeni probihajicim formou reorganizace ¢inéna.
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S ohledem na vySe uvedené se tedy na Schiizi véFiteli svolané na den 24.8.2017
nabizi prakticky posledni prostor umoznit nejvétSimu Vériteli Dluznika, aby se
alespoin ¢asteéné mohl v souladu se ziasadami insolvenéniho Fizeni na jeho
pribéhu a vysledku podilet.

Proto Véritel durazné apeluje na insolven¢ni soud a navrhuje, aby mu dle § 51
odst. 1 ve spojeni s §52 odst.21Z priznal ve vztahu k jim prihliSenym
Pohledavkam na Schuzi vériteli svolané na den 24.8.2017 hlasovaci pravo.

Pro uplnost Vétitel dodava, ze nebude-li mu opakované na schiizi vétitelti hlasovaci
pravo priznano, dojde tim k zatizeni tohoto insolven¢niho fizeni dal$i zasadni procesni
vadou, kterd miize ve svém duasledku cely dosavadni postup v ramci insolven¢niho
fizeni anulovat a celé insolvenéni fizeni tedy vyznamné pozdrzet. Tim dojde
k poskozeni nejen vSech vétiteli Dluznika, ale také osob dalSich (napf. zaméstnanct
Dluznika, osob dotéenych reorganiza¢nim planem apod.).

Diikaz: Anglickym stanoviskem (pfiloha tohoto podani)
NY stanoviskem (pfiloha tohoto podani)
spisem vedenym nadepsanym soudem pod sp. zn. 32 ICm 3260/2016
zalobou Véfitele ze dne 9.9.2016 (ptiloha bude piedlozena na CD)
vyjadienim Véfitele ze dne 5.4.2017 (ptiloha bude predlozena na CD)

Indenture ,,€300,000,000 Senior Secured PIK Toggle Notes due 2020“ (pfiloha bude
predlozena na CD)

popisem zptisobu vypoctu jistiny a tirokl Dluhopist (ptiloha bude piedlozena na CD)

vyzvou ke splnéni rucitelského zavazku dle SSN ze dne 10.5.2016, vcetné informativniho
prekladu do ¢eského jazyka (ptiloha bude pfedlozena na CD)

rozhodnutim High Court of Justice ze dne 5. 9. 2014 (ptiloha bude piedloZzena na CD)

rozhodnutim United States Bankruptcy Court, Southern District of New York ze dne 9. 9. 2014
(ptiloha bude ptedlozena na CD)

podrobnym rozpisem jednotlivych akcionafskych pujéek a jejich kapitalizaci do kapitalu
Zalovaného 1 (ptiloha bude piedlozena na CD)

vyroéni zpravou Zalovaného 1 za rok 2014, zejm. str. 84 (piiloha bude predlozena na CD)
vyroéni zpravou Zalovaného 1 za rok 2015, zejm. str. 65 (piiloha bude predlozena na CD)

vyro¢ni zpravou spolec¢nosti New World Resources Plc. za rok 2014, zejm. c¢asti tykajici se

Capital Restructuring (pfiloha bude piedlozena na CD)

tiskovou zpravou (Press release) spole¢nosti New World Resources Plc. a NWR NV
,,Completion of the Balance Sheet Restructuring® ze dne 7.10.2014 (pfiloha bude piedlozena
na CD)
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tiskovou zpravou spoleénosti New World Resources Plc. ,,Aktudlni informace ve véci
insolvence OKD* ze dne 8.8.2016 (pfiloha bude ptedlozena na CD)

zépisem o piijeti rozhodnuti piedstavenstva Zalovaného 1 mimo zasedani ze dne 2.9.2014

(ptiloha bude piedlozena na CD)

zédpisem o piijeti rozhodnuti dozoréi rady Zalovaného 1 mimo zasedani ze dne 3.9.2014

(ptiloha bude ptedlozena na CD)

plnou moci ze dne 2.9.2014 udélenou Zalovanym 1 panu Boudewijnu Wentinkovi, véetné

jejiho informativniho ptekladu do ¢eského jazyka (ptiloha bude predlozena na CD)

zaznamem o evidenci Dluhopisti na Lucemburské burze (Louxembourg Stock Exchange)

(ptiloha bude ptedlozena na CD)

zdznamem o evidenci Dluhopisi na Stutgartské burze (Boerse Stuttgart) (piiloha bude

predlozena na CD)

prospektem DIluhopisti schvalenym pro piijeti k obchodovani na Lucemburské burze (Listing
Particulars dated 8 October 2014) (ptiloha bude pfedlozena na CD)

zdpisem ze zasedani piedstavenstva Zalovaného 1 ze dne 3.5.2016 (piiloha bude predlozena
na CD)

fakturou ze dne 9.9.2015 na 2.537.000 EUR vystavenou Zalovanym 1 spole&nosti NWR NV
(ptiloha bude predlozena na CD)

smlouvou ,,Super Senior Term Facility Agreement €35,000,000“ ze dne 9.9.2014 (ptiloha bude
predlozena na CD)

smlouvu ,,Intercreditor Agreement* ze dne 7.10.2014 (pfiloha bude ptredlozena na CD)

vypisem z bankovniho G¢tu spole¢nosti NWR BV ze dne 7.10.2014 (ptiloha bude predlozena
na CD)

oznamenim o zesplatnéni Uvéru ze dne 4.5.2016, vé&etné jeho informativniho piekladu do

ceského jazyka (priloha bude pfedlozena na CD)

vyzvou ke splnéni rulitelského zavazku dle SSCF ze dne 4.5.2016, vcetné jejiho

informativniho piekladu do ¢eského jazyka (priloha bude predloZzena na CD)
Scheme of Arrangement (ptiloha bude piedlozena na CD)
stanoviskem Prof. Dr. Pavla Sturmy ze dne 7.7.2014 (ptiloha bude pfedloZena na CD)

tiskovou zpravou New World Resources Plc ze dne 8.8.2016 (ptiloha bude pfedlozena na CD)

ZAVER

S ohledem na shora uvedené tedy Véfitel dle § 51 odst. 1 ve spojeni s § 52 odst. 2 1Z
navrhuje nadepsanému soudu, pokud V¢fiteli neptiznd hlasovaci pravo Schiize
vétiteld, aby na Schiizi véfitelt svolané na den 24.8.2017 vydal nasledujici:

usneseni:
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Vériteli ¢. 31, spolecnosti Citibank N.A., London Branch, se sidlem Citigroup
Centre, Canada Square, Canary Wharf, Londyn, E14 SLB, Spojené kralovstvi,
registracni ¢islo: BR001018, se na schiizi véfiteli konané dne 24.8.2017 v ramci
insolven¢niho Fizeni vedeného Krajskym soudem v Ostravé, sp. zn. KSOS 25 INS
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OPIS

RE QKD a.s.
(‘OKD?)

JOINT OPINION ON ENGLISH LAW OF
PROFESSOR GABRIEL MOSS QC AND ADAM
GOODISON

~9

Intreoduction

/
f
’ 1. We are instructed by Freshfields Bruckhaus Deringer LLP (“Freshfields™),
‘ lawyers acting on behalf of certain investors (the “New Investors™), to give a
’ legal opinion on English law in respect of the various claims and allegations
’ now being advanced by OKD.

l

l

l

Qualifications

2. Professor Gabriel Moss QC is in private practice as an English barrister with the
rank of Queen’s Counsel, called to the Bar of England and Wales in 1974, and
"""'-" awarded Queens Counsel in 1989. He also sits as a deputy High Court Judge in
the Chancery Division with unlimited jurisdiction to hear cases concerning
insolvency, company, commercial and business law. He is also a Visiting
Professor in Corporate Insolvency Law at Oxford University, where he teaches

at Masters level. He is the editor and co-author of significant books and articles,
including the Fourth and Fifth editions of Rowlatt on Principal and Surety (1982

and 1999), a leading text on guarantees in England since the first edition in 1898
(‘Rowlatt’), and the First Second and Third editions (2002, 2009 and 2016) of

Moss Fletcher and Isaacs, The EU regulation on insolvency proceedings. His
specialisations include advising and advocacy on English, EU, EEA and

International insolvency law and English law “sthemes of arrangement”,

LON44849266/3 137763-0009



including cases involving recognition in other Member States of the EU. He
has been involved as advisor, advocate or expert witness on English law and
English law based law in many major insolvency proceedings and
restructurings, such as Lehman Brothers, Madoff, Parmalat, and Elektrim, as
well as bank resolution and rescue in England, Ireland, Portugal and Iceland.

His full ¢.v. taken from the South Square website is attached.

Adam Goodison is an English barrister in private practice at South Square who
has co-authored this Opinion. He was called to the Bar of England and Wales
in 1990 and also specialises in commercial and insolvency law. He has
extensive experience of restructurings carried out under English law by way of
scheme of arrangement, and extensive experience of insolvency law,
commercial law, banking law and surety law. He is a contributor to Lightman
& Moss on The Law of Administrators and Receivers of Companies; and to
Mortimore on Company Directors; and to Rowlatt on Principal and Surety; and
to the forthcoming new second edition of Trower on Corporate Administrations

and Rescue Procedures. His full c.v. from the South Square website is attached.

This Joint Opinion is provided in order to assist the Czech Court in its
consideration of issues concerning English law. Neither Gabriel Moss QC nor

Adam Goodison has had any prior involvement with this dispute.

Background facts

5.

New World Resources plc is an English registered company formerly listed on
the English, Czech and Polish stock exchanges. It is the ultimate parent
company of OKD, a Czech coal mining company. The shares of New World
Resources plc were suspended from the London Stock Exchange on 4 May 2016
and New World Resources plc entered into voluntary liquidation on 3

November 2016.

The New World Resources Group is a hard coal producer, operating in the

Northeastern region of the Czech Republic.



10.

11.

12.

13.

14.

15.

16.

17.

Certain of the New Investors are lenders to NWR Holdings B.V. (“BV ") under
a €35,000,000 super senior term facility agreement dated 9 September 2014 (the
“SSCF”). The SSCF is governed by English law.

The repayment obligations under the SSCF are guaranteed by OKD, among
other entities (the “SSCF Guarantee”).

The New Investors hold senior secured notes issued under a Senior Secured
Notes Indenture dated 7 October 2014 (the “SSNI””). The SSNI is governed by
New York law. Under the SSNI, New World Resources N.V. (“NV”) issued
€300,000,000 senior secured PIK toggle notes due 2020.

The repayment obligations under the SSNI are guaranteed by OKD, among
other entities (the “SSNI Guarantee”).

BV, NV and OKD (among others) are party to an inter-creditor agreement dated
7 October 2014 (the “ICA™). The ICA is governed by English law (Clause 31).
The ICA states that it is executed as a “deed”, a formal mode of execution under
English law which does not require “consideration” (explained below) for the

contract to be valid and effective.
OKD is a Czech registered company.
BV is the sole shareholder of OKD.
NV is the sole shareholder of BV.

The SSNI and the SSCF were entered into in connection with a restructuring of
the debts of the New World Resources Group effected in 2014 (the “2014

Restructuring”).

The 2014 Restructuring was implemented by way of an English law “scheme of

arrangement” approved by the English High Court of Justice.

An English law “scheme of arrangement” (explained further below) is a
company law statutory compromise between a company and its creditors and/or
shareholders. One important purpose that it is used for is pre-insolvency
restructuring in order to avoid insolvency proceedings. Schemes of arrangement

are not listed in Annex A to Regulation 1346/2000 on insolvency proceedings
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19.

20.

(European Insolvency Regulation or EIR) and are thus not insolvency
proceedings within the EIR: see Bank Handlowy (Court of Justice of the
European Union (CJEU) Case C-116/11.)

A scheme of arrangement involves two court hearings. At the first court hearing,
the judge orders the convening of meetings of creditors and/or shareholders to
consider and vote on the scheme (plan). The judge will also decide, if necessary,
any issues relating to jurisdiction and the composition of the meeting or
meetings. A meeting or meetings as directed by the court then takes place. Each
meeting must vote in favour by a majority in number and at least 75% in value.
At the second court hearing the court is asked to check the procedure and to
“sanction” (approve) the scheme. If the court approves the scheme, it takes
effect in English law when lodged at the Companies registry by force of the
statute, the Companies Act 2006. Schemes are dealt with further below.

The scheme of arrangement in this case was proposed, in summary, because of
a depression in coal prices resulting in an 18% reduction in earnings, and an
over-leveraged capital structure for the Group, which it was required to address

to avoid ultimate likely payment defaults.

The Explanatory Statement issued in respect of the scheme of arrangement,
whereby the Group companies (including OKD) explained the difficulties
faced, and the proposed compromise terms upon which creditors would
compromise their immediate then vested debt rights, included the following

introduction and overview.

“The Group is a hard coal producer, operating in the Northeastern
region of the Czech Republic. The Group produces coking and thermal coal
for the steel and energy sectors in Central Europe through OKD, I the largest
hard coal mining company in the Czech Republic. The Group was established
on the privatisation of elements of the coal industry in the Czech Republic,
which started in 1994. It is now one of the largest industrial groups in the
Czech Republic and the largest Czech natural resources company in terms of
revenue and employees. For the three month period ended 31 March 2014, the

1 «OKD” is defined in the Explanatory Statement as “OKD, a.s., a company organised under the laws
of the Czech Republic with its registered office at Stonavska 2179, Doly, 735 06 Karvina, Czech
Republic, registered in the Commercial Register administrated by the Regional Court in Ostrava,
Section B, entry 290”.



Group employed an average of 11,615 workers (for the year ended 31
December 2013, the Group employed an average of 12,606 workers) and
utilised an average of 3,035 workers employed by contractors (for the year
ended 31 December 2013, the Group utilised an average of 3,130 workers
employed by contractors), making it one of the largest private employers in the
Czech Republic.

The Group’s business is hard coal mining. Through its hard coal
mining operations, the Group produces coking coal and thermal coal. Coking
coal is used as a raw material in steel production, whereas thermal coal is sold
to electricity and heat producers, industrial users and other producers of
electricity and heat. Coking coal generally commands higher prices and
generates higher revenues with higher margins for the Group than thermal
coal. The Group has four active mines. However, in 2013 as one of the
outcomes of the Group’s strategic operational review, NWR Plc identified the
Paskov mine as uncompetitive due to its high cost nature and has entered into
an agreement with the Czech government about the closure of the mine.

The deterioration of global coal and coke markets began in mid-2011,
worsened in 2013 and has continued into 2014. In May 2013, NWR Plc
announced that the on-going challenging market conditions had necessitated
an operational review with the aim of adjusting the Group’s business to the
challenging market conditions. As a result of the operational review, the Group
started various business optimisation and portfolio optimisation steps,
including the sale of its coke operations, OKK (which was completed on 6
December 2013), and the stress testing of the economic position of individual
mines that could be idled or divested.

Following the stress testing of the Group’s mining operations and the
investigation of other strategic options, the Group concluded that it was not
possible to sustain operations at the Group’s high-cost Paskov mine in the long
term in the new pricing environment. On 17 September 2013, NWR Plc
announced the closure of the Paskov mine. Following this announcement,
NWR Plc has been in discussions with the Czech government and on 22 April
2014 announced that it had reached agreement with certain members of the
Czech government on a proposal as regards the financial support by the Czech
government of the closure of the Paskov mine. The Czech government
approved the Paskov Agreement on 28 April 2014 and it was signed on 6 June
2014, however this agreement is still subject to the notification to, and
approval by, the European Commission, which is expected to be received by
the end of 2014.

The prolonged global pressure on both coking and thermal coal prices,
the expiry of the existing RCF and the likely downward revision of the
Group’s coal resource and reserve balances (as a direct result of the
deterioration in the long-term coal price outlook), triggered a decision to
initiate a review of the Group’s capital structure. The Group commenced
negotiations with certain large Existing Noteholders on 22 January 2014, with
the aim of addressing the unsustainable debt service obligations in relation to
the Existing Notes and ensuring that the Group could operate as a going
concern into the future.
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After discussions with representatives of many of the Group’s key
stakeholders, including holders of the Existing Notes, the ECA Lenders and
NWR Plc’s majority Shareholder, CERCL Mining, the board of directors of
NWR NV has decided to implement the Restructuring, which the NWR Plc
Board supports. In addition, the NWR Plc Board and the board of directors of
NWR NV have decided to seek the injection of new capital into the Group and
to reduce the Group’s debt.

The Group’s intention is to seek to avoid the adverse
consequences of the Group, or parts of it, going into a formal insolvency
process, and in particular, the value destruction, which would result from any
such insolvency process. NWR NV believes that even lower recoveries would
be achieved if its subsidiaries entered into formal insolvency processes in their
respective jurisdictions and that there would be no recoveries for NWR Plc
and its shareholders.

At the present market prices for coal, the Group is currently
cash flow negative and the current low coal price environment has placed
significant pressure on the Group’s liquidity position and also on its solvency.
A failure to achieve a satisfactory capital structure for liquidity and solvency
purposes would pose a significant risk of the Group ceasing to operate as a
going concern. If this were to occur, it would likely give rise to a materially
lower return than that available to Scheme Creditors pursuant to the Scheme.

As at the date of this Explanatory Statement, NWR NV had
outstanding debt under the Existing Senior Secured Notes in a principal
amount of €500 million and under the Existing Senior Unsecured Notes in a
principal amount of €275 million.”

Thus the ultimate likely alternative to the scheme proposals was a significant
risk of the Group (including OKD) ceasing to operate as a going concern, and a
likely insolvency, with associated value destruction, closure of businesses and

losses of jobs.

In summary overall terms, what the Group proposed by way of the scheme
restructuring proposals, and what was ultimately accepted by creditors as a
compromise and arrangement was that as a result of the restructuring, the
Group’s total external debt (including debt-like commitments) would be
reduced from approximately €825,000,000 to approximately €570,000,000. The
sum of €150,000,000 of such post-Restructuring indebtedness would be
convertible into equity (under the terms of the New Convertible Notes), and
€35,000,000 would only be payable if coal prices reached substantially higher
levels and where the Group has sufficient liquidity (under the terms of the

Contingent Value Rights).
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Other parts of the restructuring proposals, as accepted by creditors, which parts

are relevant to the present analysis, included the following proposals, which

again were proposed by relevant Group companies (including OKD) and

ultimately accepted by the relevant creditors, and which were also approved by

the English court by way of the court’s “sanction” jurisdiction, as part of the

overall arrangements by way of compromise or arrangement between the

various Group companies and the relevant creditors.

A.

New money indebtedness of €35 million was to be lent pursuant to a
new Super Senior Facility Agreement, which was to mature two years
from the Effective Date. This was the SSCF, containing the guarantee
obligation granted by OKD in support of such new facility grant. The
new Super Senior Facility Agreement was to be provided and committed
by certain holders of the Existing Senior Secured Notes and Existing
Senior Unsecured Notes, so existing creditors were the persons
providing the new money to assist with ongoing cash flow problems of
the Group, on terms (which is standard) that the new money was secured
with priority over debt which was or represented existing debt (such as
the SSNI notes). It is commercially understandable, and appropriate,
that OKD gave, and the new money creditors accepted, a guarantee from
OKD for this SSCF, since OKD as a main operating company in the
Group would only be able to continue to trade, and thus benefit, if new
monies were provided to assist with the cash flow problems then faced.

The alternative was ultimate likely insolvency.

The pre-restructuring debt included what was defined as the Existing
Senior Secured Notes, which consisted of €500,000,000 of indebtedness
of NV, carrying a coupon of 7.875%, due and payable in 2018. These
Existing Senior Secured Notes were guaranteed by OKD. The Existing
Senior Secured Notes, pursuant to the proposed scheme restructuring,
were proposed to be written down and exchanged for the new senior
secured notes due 2020, which are now the SSNI’s. Thus, this was an
old for new replacement by way of the issue of new notes (the SSNI’s)
in place of the old debt on extended maturity terms. Creditors under the

old debt (the Existing Senior Secured Notes) agréed to write off a large
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part of debt, and accept in its place new issued debt (the SSNI’s), with
the new debt being issued with a maturity date of longer duration than
the original debt (2020 in place of the original maturity date of 2018).
This exchange of old for new debt by way of the issue of new notes held
in the structure we see as established for the SSNI’s is a common and
standard structure that is used in the restructuring market so as to allow
companies such as the Group to effect a compromise or arrangement
instead of suffer formal insolvency. (We return below to the roles of
persons such as the Security Trustee and the Security Agent in the
structure used, but it is worth making the point now that there is nothing
sinister in these roles; and such structures are standard and serve the
purposes we outline below for the benefit of the relevant creditors

represented by the Security Trustee and the Security Agent.)

Thus in overall summary terms, the restructuring effected by the scheme, and
approved by the English court contained, inter alia, provisions so that the Group
and its companies (including OKD) could continue and carry on business by the
receipt and use of the new money facility of €35 million, and the Group and its
companies (including OKD) also benefitted by the write off of a large portion
of original indebtedness by replacing €500m of its senior secured debt with
€300m SSNIs, with an extended maturity date by a further two years (from 2018
to 2020).

As part of the restructuring arrangements, and compromises proposed by the
Group (including OKD), which were accepted by both the relevant creditors
interested, and the English court, were the OKD guarantees, granted for both for
the SSCF facility, and also for the SSNI notes.

As a matter of preliminary observation, and as a matter of English law, the
giving of these sorts of guarantees is a very common part of a compromise or
arrangement that one sees in English scheme of arrangement restructurings,

whereby a former guarantor, in exactly the position of OKD:

A. Gives a new guarantee in place of an old guarantee liability (ie in this

case, the OKD guarantee for the SSNI’s granted by OKD for a €300m,



27,

in place of the OKD guarantee for the €500m original senior secured

debt), and

B. Gives a guarantee for a super senior new money facility to provide cash

flow for the Group companies, including OKD. If OKD was not willing
to provide such guarantee for the new money facility, then no doubt the
new money facility would not have been granted and the Group along
with OKD, would have collapsed into insolvency. It is plainly in the
interests of an entity such as OKD, which is the main operating company
in the Group to assist in the grant of new money facilities in such
circumstances, as it allowed continued trading where the Group (and

OKD) were facing distress.

Pursuant to the restructuring terms, and following execution of the SSCF and
SSNI, funds were provided to OKD via a series of intercompany loans. As at
11 May 2016, OKD owed €29,000,000 to BV and €35,000,000 to NV. Thus
OKD directly benefitted by the continuation of business which only became
possible because of the compromises made with the Group companies and with
OKD pursuant to the terms of the scheme and the restructuring, and OKD
directly benefitted by receipt of monies derived from the restructuring terms and
compromises. OKD now attempts to avoid its obligations by rejecting the

guarantee claims in the Czech insolvency proceeding.

OKD insolvency and enforcement action

28.

29.

30.

On 3 May 2016, OKD filed for insolvency in the Czech Republic.

On 4 May 2016, following the insolvency filing and the expiry of a standstill
and temporary waiver letter, the Majority Super Senior Creditors notified the
Super Senior Credit Facility Agent and the Security Agent of various Events of
Default (as defined in the SSCF).

Under clauses 11.4 and 14 of the ICA, the Majority Super Senior Creditors
issued Qualifying Instructions to the Security Agent to: (i) demand payment
from OKD under the SSCF Guarantee; and (ii) enforce the Transaction Security.

The Majority Senior Secured Creditors acknowledged the instructions.
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32;

33.

On 4 May 2016, the Security Agent issued a notice to OKD demanding payment
from OKD under the SSCF Guarantee.

On 11 May 2016, the Majority Senior Secured Creditors issued Qualifying
Instructions to the Senior Secured Notes Trustee and the Security Agent to

demand payment from OKD under the SSNI Guarantee.

On 11 May 2016, the Senior Secured Notes Trustee and the Security Agent
issued a notice to OKD demanding payment from OKD under the SSNI

Guarantee.

Guarantee claims

34.

35.

36.

37.

38.

On 16 May 2016, the Majority Senior Secured Creditors instructed the Security
Agent to file a proof of claim in the insolvency proceedings of OKD in respect

of the amounts demanded from OKD under the SSNI Guarantee (the “SSNI

Guarantee Claim”).

On 24 May 2016, the Majority Super Senior Creditors instructed the Security
Agent to file a proof of claim in the insolvency proceedings of OKD in respect
of the amounts demanded from OKD under the SSCF Guarantee (the “SSCF

Guarantee Claim”).

The Security Agent subsequently filed proofs of claim in the insolvency

proceedings of OKD in respect of the SSCF and SSNI Guarantee Claims.

On 31 May 2016, as a result of the enforcement of security, the Security Agent
made a distribution of cash proceeds under the ICA. The principal amount of
the loan under the SSCF was repaid by €12,019,670.25 (to reduce the principal
amount outstanding to €22,980,329.75) and interest of €738,839.06 was repaid
in full. As at 5 July 2016, as a result of the partial repayment, the outstanding
claim in respect of the SSCF was €22,980,329.75.

All amounts due under the SSNI remain outstanding.

Rejection of the guarantee claims

39.

On 25 July 2016, OKD and Mr Lee Louda (the Czechl insolvency trustee of
OKD) notified their intention to reject the SSCF and SSNI Guarantee Claims in

10
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41.

42.

the list of registered receivables (the “Rejection Statement”) filed with the
Regional Court in Ostrava.

Subsequently, OKD and Mr Lee Louda formally rejected the SSCF and SSNI
Guarantee Claims at the review hearing before the Regional Court in Ostrava

on 10 August 2016.

The SSCF guarantee is governed by English law and that is the subject of our
Joint Opinion. The SSNI guarantee is governed by New York law, and we are

not asked to give an expert opinion on that.

OKD and OKD’s insolvency trustee rejected the SSCF and SSNI Guarantee
Claims on a number of bases. The Rejection Statement sets out the following

reasons:
A. SSCF Guarantee:

i NV as controlling entity of OKD induced OKD to assume the

guarantee obligations;

ii. entry into the 2014 Restructuring and the SSCF was not in
OKD’s interest;

iii. OKD had no opportunity to object to the 2014 Restructuring and
the SSCF;
iv. the SSCF guarantee was not duly and properly agreed and

executed by OKD due to a conflict of interest between NV and
OKD;

V. the SSCF guarantee was not duly and properly agreed and
executed by OKD due to a conflict of interest between OKD and
OKD’s representative (Mr Boudewijn Wentink, a director of
NV);

Vi. the Security Agent failed to demonstrate the existence of the

primary debt under the SSCF;

vii. no valid power of attorney had been produced for Mr Boudewijn

Wentink as signatory for OKD; and

11



43.

Viil. the SSCF and ICA were legally inoperative against OKD as they
represented  “transactions ~ without  adequate  counter-
performance” or transactions constituting “preferential
treatment” (of BV, NV and the Security Agent) under the Czech

Insolvency Act.
B. The SSNI Guarantee was rejected on similar grounds.

The Security Agent filed a statement with the Regional Court in Ostrava on 5
August 2016, objecting to the rejection of the Security Agent’s claims (the
“Security Agent Response”).

Legal action requesting recognition of the guarantee claims

44,

On 9 September 2016, the Security Agent filed a legal action at the Regional
Court in Ostrava formally requesting the court to reverse the rejection and
recognize the SSCF and SSNI Guarantee Claims (the “Legal Action”). The
Legal Action has not yet been heard before the Czech court.

Relevant provisions of English law

45.

46.

We now turn to give various summaries of English law as regards circumstances
which are relevant to the present case. We start with a summary of the law
relating to schemes of arrangement, then give a short summary as regards the
law of suretyship, then summarise the law relating to the role and duties of
security trustees / security agents and facility agents, and then finish with a brief
review of the “indoor management rule” under English law and authority of
persons who execute agreements on behalf of a company. After this legal
review we turn to the facts of the present case and give our answers to the

questions posed.
Schemes of Arrangement under Part 26 of the English Companies Act 2006

An English law scheme of arrangement is a process under the English
Companies Act 2006, Part 26, which allows a company, or a group of

companies, inter alia to compromise with their creditors by way of a

12
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48.

49.

compromise or arrangement under the supervision and authority of the English

court.?

In the present type of case, the company or companies propose to creditors the
terms of compromise, often in order to allow the relevant companies and group
to continue to trade in circumstances of financial distress as an alternative to

formal insolvency proceedings being commenced.

In proposing the compromise or arrangement the relevant scheme company
must explain to relevant creditors, in an Explanatory Statement, the
circumstances and terms of the proposed compromise or arrangement, so that
creditors can decide on full information whether to vote in favour of the
proposed compromise or arrangement. The proposing company has a duty of
utmost candour, both with the court, and with relevant creditors so that full and
accurate information is given.> By section 897 (2) of the Companies Act 2006,
the explanatory statement must explain the effect of the compromise or

arrangement.*

The English court decides whether to order the convening of meetings of
creditors to consider the proposed compromise or arrangement pursuant to s 896
(1) of the Companies Act 2006 which provides that the court may order a
meeting or meetings of the class or classes of creditor to be summoned in such
manner as the court directs. The English court therefore has a supervisory

jurisdiction in respect of who is called to meetings, and on what terms.

2 Part 26 of the Companies Act 2006 allows a compromise or arrangement to be proposed between a
company and its creditors, or any class of them, or its members or any class of them: section 895 CA
2006. Section 895 CA 2006 has a long history, going back to s.136 of the Companies Act 1862 and s.2
of the Joint Stock Companies Arrangements Act 1870 and s.24 of the Companies Act 1900 (all which
restricted compromises or arrangements to a company in winding up), and afterwards s.38 of the
Companies Act 1907, 5.120 of the Companies (Consolidation) Act 1908, s.153 of the Companies Act
1929, 5.206 of the Companies Act 1948 and then s5.425 of the Companies Act 1985 (all of which
allowed a company to make a compromise or arrangement with members or creditors or any class, and
jettisoned the original requirement that a company had to be in winding up). '

3 Re Indah Kiat International Finance Company B.V. [2016] EWHC 246 (Ch), at paras 40 to 42.

4 In Re Heron International N.V [1994] 1 BCLC 667, Sir Donald Nicholls V-C stated that the
explanation of the effect of the scheme requires that if a person called to vote on it is to be able to
exercise a reasoned judgment on whether the scheme is in his interests or not, there must be an
explanation of how the scheme will affect him commercially.

13



50.  If creditors representing 75% in value of relevant creditor claims, and a majority
in number, vote in favour of the relevant compromise or arrangement terms,
then the proposer returns for a hearing before the English court to seek the
English court’s sanction (approval) of the proposed compromise pursuant to
section 899 of the Companies Act 2006. The English court at this ‘sanction’
hearing will consider the proposal for compromise or arrangement on well-
established principles comprising, in summary, tests of ‘whether the proposer
has complied with the court’s directions, and complied with the provisions of
the Companies Act 2006 in respect of the scheme proposals, and will consider
whether the class of creditors was properly represented such that the vote
represents the combined will of the relevant creditors, and will consider whether
an honest and intelligent objective member of the creditor class could have
approved the proposed compromise, and will consider whether there is some
“blot” on the scheme meaning the court should not grant its powers of sanction

in favour of the scheme.’

51. If the English court grants a sanction order and approves the compromise or
arrangement as contained in the scheme of arrangement, the terms of such
compromise or arrangement then become binding on the company and all its
creditors (or all those creditors within the relevant class or classes of creditors
with which the compromise or arrangement is made) pursuant to section 899 (3)

of the Companies Act 2006.

52.  Thus the English court has an important role in the proposal and consideration
of a scheme of arrangement, in that it acts as a court of law at different stages to
determine rights and determine whether the proposed scheme of arrangement
should become binding as a matter of English law, exercising well-known
principles to ensure the proper class or classes of creditors meet, and to ensure
that the scheme of arrangement itself is a fair and appropriate scheme that

should forcibly bind dissentients to the scheme of arrangement.

53.  An English court order granting sanction to a scheme of arrangement is a

binding judgment, and is enforceable and enjoys automatic recognition in EU

5 See Re Alabama, New Orleans, Texas and Pacific Junction Railway Co [1891] 1 Ch213; Re
English, Scottish, and Australian Chartered Bank [1893] 3 Ch 385.

14



Member States pursuant to the recast Jurisdiction Judgments Regulation 1215
/ 2012, subject to the Regulation’s provisions.® Quite apart from that, the
general rule of Private International Law (Conflict of Laws) is that any
extinction or modification of a debt by the law governing the debt will be
recognised in other civilised countries. The scheme has statutory effect in
English law and thus any extinction or modification of indebtedness governed

by English law should be recognised in other countries.

54.  If an English court considered that the proposed compromise terms in overall
terms, or otherwise, were inappropriate, or were unlawful, it would not sanction

(approve) the compromise and arrangement.

55.  One final point worth making is that the compromises or arrangements that are
made under English law commonly involve the participation of third parties,
either by way of the third party granting rights in support of the proposed
compromise (such as happened in the present case with the cross Group
arrangement and involvement of OKD giving guarantees), or by way of third
parties being released as obligors, e.g. by scheme terms agreed between the
principals to release co-obligors (such as happened in the present case by the
creditors agreeing to release the original €500m of debt and the guarantees given
in support by OKD). These legal principles are both recognised by the English
courts and permissible and lawful as a matter of English law as part of the

scheme jurisdiction principles.’

Guarantees and contracts for suretyship under English law

56.  We turn to give a brief summary of English law principles as regards the giving

of guarantees.

6 See Re Rodenstock GmbH [2011]1 EWHC 1104 (Ch); [2012] BCC 459.

7 Re T&N Ltd (No 4) [2006] EWHC 1447 (Ch), [2007] Bus LR 1411, para 45. And see Re Lehman
Brothers International (Europe) (in administration) (No 2) [2009] EWCA Civ 1161, [2010] Bus LR 489
at paras 62 to 65.
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58.

59.

60.

A contract of suretyship or guarantee is in essence a contract by which one
person (the surety) agrees to answer for some liability of another (the principal
debtor) to a third person (the creditor). However, the exact terms on which
liability is agreed depends on the terms of the guarantee contract agreed between

the parties.

The contract of guarantee is thus to undertake a secondary liability, although the
terms of the guarantee contract will sometimes impose a primary liability. In the
present case, Clause 18.1 of the SSCF expressly creates not only a guarantee
(secondary liability) but also, should any guaranteed liability become
unenforceable, invalid or illegal, a direct “indemnity” liability for the amount

which could otherwise have been recoverable under the guarantee.

Prima facie, a surety does not merely undertake to perform if the principal

debtor fails to do so; he undertakes to see that the principai debtor will perform.®

A contract of suretyship is formed, like any other contract under English law,
by offer and acceptance, supported by “consideration” (unless the contract is by
a document with special formality called a “deed”, as in the case of the ICA, in
which event there is consideration by the fact of the deed).” “Consideration” is
arequirement in the absence of a “deed” because English law does not generally
enforce gratuitous promises unless the formality of a “deed” is observed. The
requirement of “consideration” is thus a requirement of value, but one which
under the case-law can easily be satisfied. “Consideration” can consist of any
benefit, even a nominal benefit of a promise to pay 1 Euro if demanded, or
simply a promise to do something, conferred on the guarantor or some other
party such as the principal debtor, or instead of a benefit, can consist of a legal
(not necessarily economic) detriment to the creditor'’. For example, where the
surety guarantees some future debt or transaction, and the contract is not made
by deed, the consideration may be a promise on the part of the creditor to grant

the credit to the principal debtor or to enter into the transaction, or the actual act

8 Chitty on Contracts (32™ ed), para 45-001.

® Chitty on Contracts (32" ed), para 45-019.and 45-022.

10 There is a detailed discussion of the “consideration” requirement for guarantees in Rowlatt (6™ edition,
1999) chapter 2.
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61.

62.

63.

64.

of doing so. Even if (as is commonly the case) the surety derives no benefit from
the transaction, the creditor suffers a detriment which is sufficient consideration.
A guarantee even of a past debt or transaction will be valid if the creditor
promises to forbear from suing, or to give time to, the principal debtor, or if he

actually does so at the request of the surety. i

The role and duties of security trustees / security agents and facility agents

under English law

In syndicated lending, where a borrower borrows money on terms of a facility
agreement and there are numerous lenders acting alongside each other as a
syndicate, it is convenient to have a single representative who represents the
lenders as a body for a number of purposes, often including demanding

repayment and enforcing any security or guarantee.

Thus there will commonly be provisions in a facility agreement to appoint a
facility agent, who will be obliged to carry out the duties and obligations as
specified in the relevant facility agreement. Commonly these duties will include
giving notices to the borrower (on behalf of all the lenders), and carrying out
mechanical and administrative roles on behalf of the whole body of relevant

lenders.

The facility agent is normally appointed as the agent to carry out these relevant
functions on behalf of the body of borrowers and the mechanism of agency is a
convenient and practical way of allowing for the body of creditors to act as a

whole.

The facility agent will commonly, under applicable terms, be required to act
upon majority lender consent or direction. The facility agreement or inter-
creditor agreement will contain the relevant majority creditor provision, which
is often 66.6% of the relevant creditors. Thus, by way of example, to accelerate

payment of debt after a default, a majority lender decision can be provided for

11 Chitty on Contracts (32" ed), para 45-022 and 45-023.
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66.

65.

to allow or direct the facility agent to give the acceleration notice to the

borrower.

The security agent/trustee by contrast will, in summary, be another
representative of the lenders, but a representative who holds security rights and
debt claims as agent/trustee (fiduciary) for the lenders. Again, this structure is
a structure to enable a security package to be held on behalf of the body of
lenders, rather than having to structure the transaction so that each lender holds
individual security rights in a splintered fashion. The sécurity agent/trustee’s
rights, duties and obligations are also a matter of contract and trust law (law
relating to fiduciaries)'? as set out in the relevant security and contractual
documents, and also normally as set out in an inter-creditor deed. The inter-
creditor deed is, as it name suggests, a contract which regulates the relationships
between the creditors themselves, and thus will commonly address priority
rights of each different class of creditor, and other matters that require regulation
as between creditors inter se and as between the creditors and the borrower

and/or other obligors.

It is also worth giving a brief summary of how notes which are traded through
stock exchanges such as Ireland or Luxembourg are commonly held. The
clearing agent for a stock exchange such as Luxembourg will be Clearstream or
Euroclear, and to enable the underlying ‘notes’ to be traded through the clearing
systems from buyer to seller, there is only one ‘global note” which is commonly
registered in the name of a depositary acting for Clearstream or Euroclear, with
the underlying interests of buyers and sellers (the ultimate true beneficial
owners of the notes) being recognized by book entries in the books of
Clearstream and Euroclear (rather than by the holding of any document
representing the note itself). There are commonly terms provided for in the
relevant indentures that allow the underlying beneficial holders of the notes to
call for definitive notes (i.e. individual notes) in certain circumstances, for

example if the stock exchanges cease to trade, or sometimes if there is a default.

2 In English law, if there is a “trust”, the “trustee” (fiduciary) holds assets in a fiduciary capacity for one
or more “beneficiaries”, pursuant to the terms of a document which contains the terms of the trust. The
trust concept is often used in syndicated lending to enable a Security Trustee to hold a security interest
in the assets of borrowers or others for the benefit of lenders.
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67.

The relevant rights will be set out in the relevant indenture. The overall purpose
of these structures is to allow for ease of trading between underlying buyer and

seller without having to transfer physical notes every time a trade is carried out.

There are numerous cases which have recognized or considered these structures
under English law, and there are also cases that have come before the English
courts where consideration has been given to the rights granted to underlying
‘holders’ of notes under securitization agreements, including New York law

indentures. Thus, for example:

A. As regards a facility agent or security agent, in Torre Asset Funding

Limited & anr v The Royal Bank of Scotland plc [2013] EWHC 2670
(Ch), the English court considered the contractually imposed duties and
obligations upon the facility agent in a complex securitized structure
which followed Loan Market Assocation (“LMA”) standard forms. The
court held that the precise duties of an agent in any particular case are
determined by the express terms of the agreement between the parties,
and that there were no clearly defined set of general duties as a matter
of common law (judge-made law based on customary law or legal
precedents) that are automatically imposed upon an agent in financing
transactions, and that there was limited scope for implying additional
obligations into detailed finance contracts entered into by sophisticated
parties. On the facts of the case, a claim of a junior lender, who alleged
that it had suffered loss by reason of alleged failures of the agent to
notify events of default, was dismissed by the court in circumstances
where the court held that where the relevant contract specified that the
agent’s duties were solely mechanical and administrative in nature, the
agent was not required to make a substantive, evaluative judgment as to
whether, on the facts, an event of default had occurred. The judgment
reinforces the principle that, unless otherwise stated, such a facility or
security agent performs a very limited role in syndicated finance

transactions, being essentially mechanical and administrative in nature.

19



B. As regards a security trustee, in Saltri III Ltd v MD Mezzanine SA Sicar
& Ors [2012] EWHC 3025) the English court considered the duties,
obligations and powers of the relevant security trustee (in circumstances
where the security trustee had relied upon the specified contractual and
enforcement rights in the relevant agreements, which included a senior
facilities agreement, a mezzanine facilities agreement, an inter-creditor
agreement, and security rights held by the security trustee) to release
claims and sell assets by way of enforcement, for repayment to senior
lenders, where there were not sufficient realisations to pay mezzanine
lenders who were subordinated under the relevant contractual structures
agreed. The mezzanine lenders claimed against the security trustee
alleging damage,'® but the English court, in a close analysis of the rights
and duties of the security trustee as set out in the relevant contractual
documentation, dismissed the claim against the security trustee. The
case is an example of the English court approaqhing such a claim by
reviewing and considering in detail the contractual terms as agreed
between the various sophisticated commercial parties as set out in the

suite of agreements which included or provided for:-

1 lending agreements (the facility agreements pursuant to which
the senior lenders lent facilities, and the mezzanine facility
agreement pursuant to which the mezzanine lenders lent

facilities);

13 The facts of the case were that the borrower was in severe financial difficulties. The senior lenders
instructed the security trustee (in accordance with the inter-creditor agreement) to enforce the security
and transfer the business of the borrower to a special purpose vehicle owned by one of the senior lenders
for the purpose of the restructuring. Amongst the claims made by the mezzanine lenders were allegations
that the security trustee breached its duty under the inter-creditor agreement and breached its fiduciary
duty to the mezzanine lenders. The English court held that a person could act as a fiduciary in some
respects, and not in others, and that where sophisticated parties had entered into commercial contracts to
govern their relationship, the scope and nature of such duties would be defined by those agreements. By
the agreements, the mezzanine lenders’ interests were subordinated to those of the senior lenders, and
the security trustee was obliged to follow the instructions of the senior lenders, even if these instructions
were detrimental to the interests of the mezzanine lenders. The inter-creditor agreement expressly
provided that in the context of the enforcement of the security, the extent of the duties owed by the
security trustee to the mezzanine lenders was no different to or greater than those owed by a mortgagee
to a mortgagor under general law, which is not a fiduciary duty.
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il.

ii.

iv.

the appointment of facility agents to represent relevant lenders
(the senior facility agent, as appointed by the senior facility
agreement to represent the senior lenders; and the mezzanine
facility agent, as appointed by the mezzanine facility agreement

to represent the mezzanine lenders);

the appointment of a security trustee, by the terms of the inter-
creditor agreement, its powers and obligations on any

enforcement of security; and

the ranking of debt, being an agreement between the lenders that
the senior lenders would take first priority on enforcement, and
the mezzanine lenders would be subordinated to the rights of the
senior lenders, agreed by the terms of the inter-creditor

agreement.

As regards cases where consideration has been given to the rights

granted to underlying ‘holders’ of notes under securitization agreements,

including New York law indentures, the English court has considered

the structures and the definitivisation rights of such underlying

‘noteholders’ in the following cases, which all concerned schemes of

arrangement and the question of whether a ‘noteholder’ who did not hold

an actual note but who could call in certain circumstances for a physical

note to be issued to him could be a contingent creditor for voting

purposes in a scheme of arrangement.

ii.

iil.

Re Castle Holdco 4 Ltd [2009] EWHC 3919 (Ch), where Norris
J relied on the contingent right to call for definitive notes to hold
that “the ultimate beneficial owners may ... be properly regarded

as contingent creditors”;

Re Gallery Capital SA (unreported, 21 April 2010), where Norris
J held that the ultimate beneficial owners of the notes were

contingent creditors;

Re Co-operative Bank plc [2013] EWHC 4072 (Ch), where
Hildyard J described Norris J’s conclusion in Castle Holdco and
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68.

69.

Gallery Capital that the beneficial owners of the notes were
contingent creditors as “both logical and ... entirely justified”;
as Hildyard J put it “the right of those beneficially interested to
call for the legal interest is analogous to the position of a

contingent creditor”; and

iv. Re Magyar Telecom BV [2013] EWHC 3800 (Ch), where David
Richards J stated that: “The Note Creditors are not strictly
speaking creditors of the company unless and until Notes are
registered in their names. There are, however, under the
indenture, circumstances in which Notes‘may be registered in
their names, and they are accordingly contingent creditors of the
company and thus ‘creditors’ for the purposes of section 899 of
the Companies Act 2006”.

English company law and the ‘indoor management rule’

We address English company law principles, and the ‘indoor management rule’
because some of the questions we are asked touch upon the ability of OKD to
enter into a guarantee. Although we would expect the internal management
powers of OKD to be governed by Czech law, since OKD is a Czech company,
we outline for the assistance of the Czech court the English law principles in

this area.

Before the First EEC Company Law Directive (and the provisions of s 40 (1) of
the Companies Act 2006) English common law provided that, pursuant to what
was referred to as the ‘indoor management rule’, third parties who dealt in good
faith with a company were entitled to assume that the company’s internal
procedures had been complied with, and thus for example contracts entered
between a company and a third party could be enforced by the third party against

the company, irrespective of whether proper internal procedures had been
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followed.!* Article 9 of the First EEC Company Law Directive was enacted into
English law by s 40(1) of the Companies Act 2006, which provides':

“In favour of a person dealing with a company in good faith,
the power of the directors to bind the company, or authorise
others to do so, is deemed to be free of any limitation under the

company’s constitution.”

70. Section 40 (2) of the Companies Act 2006 explains what is meant by a person
dealing with the company in good faith, within s 40(1), as follows:

“For this purpose—

(a) a person ‘deals with’ a company if he is a party to any

transaction or other act to which the company is a party;

(b) a person dealing with a company—
(1) is not bound to enquire as to any limitation on
the powers of the directors to bind the company or
authorise others to do so,
(ii) is presumed to have acted in good faith unless
the contrary is proved, and
(iii)  is not to be regarded as acting in bad faith by
reason only of his knowing that an act is beyond the
powers of the directors under the company’s

constitution.”

14 Royal British Bank v Turquand (1856) 6 E & B 327. Cfalso TCB Ltd v Gray [1986] Ch 621, 635
where Sir Nicholas Browne-Wilkinson V-C (whose judgment was upheld on appeal: [1987] Ch 458)
said that the old doctrine of constructive notice of the company’s memorandum and articles, mitigated
by the Turquand case, caused commercial inconvenience and injustice and was largely swept away by
the provisions giving effect to Art 9 First EEC Company Law Directive.

15 No substantive change to the law was intended by this new section. See the “White Paper” (UK
government report explaining the purpose of proposed legislation) issued in respect of the proposed
Companies Bill, Modernising Company Law (at paras 28 —29) which commented on the draft bill: “The
basic rule ... as under the present law, is that those doing business with the company are entitled to
assume that the board of directors has authority to enter into commitments on the company’s behalf and
to authorise others to do so. They do not need therefore to worry about what is in the company’s
constitution.’
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71.  The requirement that the dealing must be ‘in good faith’ ensures that a defence
based on absence of notice would not be available to someone who has not acted
genuinely and honestly in his dealings with the company.'® However, the
statutory language means that it is possible for a person to act in good faith
despite knowing that an act is beyond the powers of the directors under the
company’s constitution.!” Further, the person dealing is also protected by the

statutory presumption that he acted in good faith unless the contrary is proved.

72, As a matter of English company law, the directors, (as the organ of the company
vested with actual authority to manage its affairs), may delegate their authority
to a committee of directors, a managing director, or any other single director or
representative (whether by way of appointment of attorney or otherwise), so as
to confer express actual authority and allow the company to be bound by such

delegate. '

73.  The Companies Act 2006 Act, s 43(1) provides that there are two ways in which
the directors may procure a company to make a contract: one directly by the
company and the other through the agency of authorized persons on its behalf.

The subsection provides:

“Under the law of England and Wales or Northern Ireland a
contract may be made—

(a) by a company, by writing under its common seal, or

16 See Barclays Bank v TOSG Trust Fund [1984] BCLC 1, 18; Smith v Henniker-Major & Co [2003]
Ch 182, CA at para 108, where Carnwath LJ said that the general policy of the section ‘seems to be
that, if a document is put forward as a decision of the board by someone appearing to act on behaif of
the company, in circumstances where there is no reason to doubt its authenticity, a person dealing with
the company in good faith should be able to take it at face value’. A third party cannot rely on apparent
authority if his belief is dishonest or irrational, which includes turning a blind eye or being reckless: see
Thanakharn v Akai Holdings Ltd (No 2) [2011] 1 HKC 357, as applied by the English Court of Appeal
in Quinn v CC Automotive Group Ltd [2011] 2 All ER (Comm) 584, CA, para 23. See also LNOC Ltd v
Watford AFC Ltd [2013] EWHC 3615 at paras 90-2; Acute Property Developments Ltd v Apostolou
[2013] EWHC 200 (Ch), at para 39; and PEC Ltd v Asia Golden Rice Co Ltd [2014] EWHC 1583
(Comm) at para 73.

17 Ford v Polymer Vision Ltd [2009] 2 BCLC 160 illustrates this. There was no arguable case of
absence of good faith even if a third party knew that the board meeting at which his debenture was
approved was defective under the company’s constitution, because notice to persons entitled to it was
not given and it was deemed to have been held in the UK (para 78). As Blackburne J said, at para 73,
good faith is ‘the touchstone’.

18 Hely-Hutchison v Brayhead Ltd [1968] 1 QB 549, 583, CA, per Lord Denning MR.
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(b) on behalf of a company, by a person acting under its

authority, express or implied.”

74.  Thus s 43 (1)(b) expressly allows for the board of directors of a company to

appoint or authorise an attorney or such other person as they think appropriate

to sign an agreement on behalf of the company. The subsection also

contemplates that such authority can be express or implied, so an agent may be

authorised even where there is no formal board resolution authorising his action.

75. We now list each of the questions we are asked in instructions, and give our

answers.

Questions we address as a matter of English law for the Czech Court

76.  Does a primary debt under the SSCF exist?

77.  Our answer is ‘yes’, a primary debt does exist as a matter of English law. Our

reasons are as follows.

A.

The SSCF was made as an agreement between various parties, being
New World Resources N.V (as ‘Company’), NWR Holdings B.V (as
‘Midco’), the Original Guarantors, which included OKD (by the
definitions of Original Guarantor being those persons listed at Schedule
1, Part A, and OKD’s execution of the agreement), the Original Lenders
(who were to lend €35,000,000), Deutsche Bank AG (as ‘Agent’), and
Citibank N.A (as ‘Security Agent’).

The SSCF is governed by English law, (save as regards Schedule 9,
which is governed by New York law): clause 40 (a) and (b).

By clause 2.1, subject to the terms of the SSCF, the Lenders make
available a euro term loan facility in an aggregate amount equal to the
Total Commitments. The Total Commitments are defined as the
aggregate of the Commitments, being €35,000,000 at the date of the

Agreement.

By clause 6.1, Midco was required to repay the full amount of the
Outstanding Loan on the Maturity Date. The Maturity Date is defined
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78.

as a date falling two years after the Effective Date. The Effective Date
has the meaning given to the term Restructuring Effective Date in the
Scheme, which in turn was defined as: “ “Restructuring Effective Date”
means the date on which NWR NV confirms to the Scheme Creditors

that the Restructuring Scheme Conditions have been satisfied or waived

(if applicable)”.

Since the SSCF was a super priority new loan of €35,000,000 provided
to Midco for the purposes of the Group, and in the circumstances as
outlined above in the Explanatory Statement, an English court would
have no difficulty in both recognizing the primary debt owed by the
relevant obligors under the SSCF, and would have no difficulty in
entering judgment for repayment of sums borrowed in accordance with
the contractual terms agreed by the SSCF and as contemplated by the

terms of the scheme of arrangement as sanctioned by the English court.

Is the SSCF Guarantee valid and binding on OKD for the full amount of

outstanding unpaid principal and accrued, unpaid interest and would it be

recognized as such and enforced by an English court? In particular, please

consider:

A.  the corporate benefit to OKD of providing the SSCF Guarantee;

B. the consideration provided to OKD in return for providing the SSCF
Guarantee;

C. any conflict of interest between OKD and NV;

D. any conflict of interest between OKD and Boudewijn Wentink (as
director of NV);

E. the execution of the SSCF and the power of attorney under which OKD
executed the SSCF; and

F. the assertion that NV forced OKD to provide the SSCF Guarantee.
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79. Our answer to this question is ‘yes’, the SSCF Guarantee and Indemnity as given
by OKD in clause 18.1 of the SSCF" is valid and binding on OKD for the full
amount of outstanding unpaid principal and accrued unpaid interest and in our
view an English court would have no difficulty in entering judgment against
OKD as guarantor for such unpaid principal and interest, since OKD entered
into the guarantee obligations as set out in the SSCF and is thus bound by such
covenants as a matter of English contract law. Our reasons and our comments
on the points in sub paragraphs A to F as per the previous paragraph are as

follows.

A.  We will deal with the questions as regards consideration and corporate
benefit together (the questions in A and B in the previous paragraph), as

they are inter-related.

i. First, as regards consideration for the contract of guarantee, as
we set out in our summary of English law on guarantees (above),
the consideration may be a promise on the part of the creditor
(who on the facts of the present case are the lenders of the €35m)
to grant the credit or enter into the transaction (the lending of the

€35m), or the actual act of doing so.

ii. As we point out, even if (as is commonly the case) the surety
derives no benefit from the transaction, the creditor (the lenders
in the present case) suffers a detriment in law (by the provision

of the loan) which is sufficient consideration.

19 Clause 18.1 of the SSCF provides, as regards the liabilities of the Guarantors: “Each Guarantor
irrevocably and unconditionally jointly and severally: (a) guarantees to each Finance Party punctual
performance by each other Obligor of all that Obligor’s obligations under the Finance Documents;

(b) undertakes with each Finance Party that whenever another Obligor does not pay any amount when
due under or in connection with any Finance Document, that Guarantor shall inmediately on demand
pay that amount as if it was the principal obligor; and [1(c) agrees with each Finance Party that if any
obligation guaranteed by it is or becomes unenforceable, invalid or illegal, it will, as an independent
and primary obligation, indemnify that Finance Party immediately on demand against any cost, loss or
liability it incurs as a result of an Obligor not paying any amount which would, but for such
unenforceability, invalidity or illegality, have been payable by it under any Finance Document on the
date when it would have been due. The amount payable by a Guarantor under this indemnity will not
exceed the amount it would have had to pay under this Clause 18 if the amount claimed had been
recoverable on the basis of a guarantee.”
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iii. Thus on the facts of the present case, and taking account of the
terms of the SSCF and the super senior lending of €35m, there is
no doubt that consideration was provided for the guarantee
covenant of OKD such that the contract of guarantee is

enforceable and valid as a matter of English law.

iv. It should be noted that in English law the English courts do not
concern themselves with the question whether the consideration
provided is “adequate” or has commensurate value when
determining whether a contractual covenant is enforceable.”’
Further, the English law requirement is that consideration should

move from the promisee (here the lenders).!

V. As regards the question of corporate benefit, since the facts
concern a guarantee granted by OKD for the provision of a new
money facility, and a restructuring sanctioned (approved) by the
English court by way of scheme of arrangement which expressly
contemplated and explained to creditors the super priority new
money facility and the provision of the OKD guarantee, in our
view, an English court would have no sympathy for any
argument by OKD along lines that OKD allegedly obtained no

corporate benefit for the guarantee it gave.

Vvi. The reason an English court would dismiss OKD’s allegations,
in our view, is that OKD did, in the event, obtain corporate
benefit, since the whole purpose of the scheme of arrangement
restructuring was to save the Group, and OKD as part of the
Group, from insolvency and its general inability to repay the
outstanding indebtedness at the time of the scheme of
arrangement. The alternative for OKD at the time of the scheme
was to be required to repay the previous principal debt

outstanding, which it was presumably unable to do.

20 See Chitty on Contracts, (32" ed), para 4-014.
21 See Chitty on Contracts (32" ed), para 4-037.
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Vii. The various compromises as promulgated by the scheme of
arrangement allowed OKD, and Group companies, to write off
significant sums of debt in lieu of the compromise as offered by
the Group and its companies; and one element of the
compromises was the new monies facility, guaranteed by OKD,
to enable the Group and OKD to continue to trade with the

benefit of the new monies facility.

viil. Under Article 4 of Regulation 1346/2000 on insolvency
proceedings, the Czech insolvency proceedings for OKD are
governed by Czech law as the lex concursus, subject to the
exceptions set out in Articles 5-15. Article 13 provides in effect
that a transaction governed by English law, such as the guarantee
in question, cannot be attacked under Czech insolvency law if
there are no means of attacking it under English law on the facts
of a particular case?”>. As far as English law is concerned, there
are no grounds on which the guarantee could be avoided either
under general law (as discussed generally in this Joint Opinion)
or under insolvency law. For example, if it were suggested that
OKD received much less value for giving the guarantee than the
value of giving the guarantee, any claim to avoidance under the
undervalue provision of s.238 of the UK Insolvency Act 1986
could not succeed because in s 240 (5) of the Insolvency Act
1986, when dealing with transactions at an undervalue, there is a

provision that

“The court shall not make an order under this section in

respect of a transaction at an undervalue if it is satisfied—

(a) that the company which entered into the transaction did
so in good faith and for the purpose of carrying on its

business, and

22 See generally the commentary on Article 13 in Moss, Fletcher and Isaacs, at paragraphs 8.255 — 8.267.
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IX.

x1.

(b) that at the time it did so there were reasonable grounds
for believing that the transaction would benefit the

company.”

Where a corporate guarantee is provided as part of the overall
arrangements sanctioned by a scheme of arrangement, and where
the English court has considered the terms of the scheme at the
sanction hearing, and where the Group and its companies have a
duty of utmost candour to explain to the court and the creditors
all relevant details as regards the various transactions for the
compromise, it would be somewhat surprising if there was
insufficient corporate benefit for OKD to enter the transaction of

guarantee in respect of the new money facility.

Further, OKD did in the event obtain beneﬁt, because the scheme
compromise and the transactions contemplated by it, including
the OKD guarantee, allowed OKD and the Group to continue to

trade and avoid likely insolvency.

It is not correct to allege that a guarantee is invalid in English
law if the guarantor’s rights to indemnity or recourse against the
principal debtor are circumscribed or in fact of limited worth in
commercial terms. We draw attention to clause 18.8 of the SSCF
Guarantee which provides for a deferral of the guarantor’s rights
until full payment under the Finance Documents. Thus by clause
18.8 (a) the guarantor agrees not to seek any indemnity from
another Obligor until all sums have been paid under the Finance
Documents, and by clause 18.8 (b) contains a similar covenant
not to seek contribution from any other guarantor, and by clause
18.8 (c) the guarantor agrees not to take the benefit of any rights
of the Finance Parties under the Finance Documents until full
payment. These are enforceable clauses in English law, and are
common and to be expected in such a guarantee, as they ensure
that the Finance Parties (the lenders and others owed repayment)

are paid first, and prevent the guarantor from competing against
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claims of the Finance Parties. An English court would have no

difficulty in enforcing such clauses as against the guarantor.

xii. In Levy McCallum Ltd v Allen [2007] NI Ch. 3, the Northern
Irish High Court, considering a local copy of the English
Insolvency Act provisions, held that the equivalent of the
5.240(5) defence was made out where the giving of the guarantee
was necessary to enable the debtor to continue in business. This

approach would be followed by the English courts®.

Xiil. For all these reasons we consider an English court would have
no hesitation in enforcing the terms of the guarantee against

OKD.
B. See(A) above.

C. We now address the questions as set out in the previous paragraph in
sub-paragraphs (C), to (F), which questions are inter-connected, and are
questions concerning the capacity of the attorney who signed the
guarantee of OKD (a director of NV), pursuant to the board resolution
authorities of OKD granted on 2 September 2014, and it raises the
question of the authority of the attorney. These points can be answered

fairly shortly.

i An English court would look to the board minute of OKD and
resolutions as passed by OKD according to the 2 September
2014 board resolution signed by the directors of OKD.

il. The board resolution records that OKD had entered into a power
of attorney appointing Boudewijn Wentink as attorney (the
"Attorney") for OKD to take all such steps in order to give
effect to the Scheme and the Restructuring, including but not
limited to, execution of such documents and transactions listed

in such power of attorney on OKD’s behalf.

23 Although neither Northern Irish nor first instance cases are strictly binding on English judges, they are
regarded as “persuasive” precedents and are usually followed.
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1. The actual power of attorney is also dated 2 September 2014, and
is signed by the chairman of OKD, pursuant to the resolution,
ratification and authority of the resolution as contained in the
board minute. Thus the appointment of the attorney is perfectly
valid, if English law applied*, as the agent has been appointed
with the authority of the board of directors to sign the various
agreements listed, including the “super senior facility

agreement” which contains the OKD guarantee for the SSCF.

iv. This method of appointment, and execution is perfectly lawful in
English law pursuant to s 43(1)(b) of the Companies Act 2006

(which we touch on above).

V. The board resolution records the approval of the board of

directors for the granting of the guarantee in the following terms.

1. The resolution expressly approves, in connection with
the scheme of arrangement and the restructuring, the
granting of any security by OKD as anticipated in the
Documents (defined as the list of documents in Annex 1),

including, the Facility Agreement (as specified in Annex
1) which contains the guarantee of OKD and the

Indenture (as specified in Annex 1). (Underlining

added.) The resolution also represents that OKD has

entered into the power of attorney mentioned above.

P Annex 1 of the resolution lists the Documents, and lists
as the first document the super senior credit facility
agreement between the Company, NWR NV, NWR
Holdings B.V, as the borrower (the "Midco"), the
original guarantors named therein, Deutsche Bank AG,

London Branch as agent (the “Agent"), the original

24 The power of attorney is expressly governed by Czech law: clause (d).
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lenders named therein and Citibank N.A., London
Branch as security agent (the "Security Agent").

vi. Thus the guarantee granted by OKD is expressly authorised by
the directors of OKD in their resolution, and any argument that
such guarantee was not properly authorised, whether by reason
of an alleged conflict of interest or otherwise, is hopeless in
circumstances where the directors signed the written resolution

(if English law applied).

vii. Further, as regards the position of the lenders of the new super
senior facility (the SSCF), such lenders would in any event, as a
matter of English law, be able to rely upon the ‘indoor
management rule’ provisions of English company law as set out
above. Where the creditor lenders were acting in good faith, and
there is no suggestion here otherwise, English law entitles them
to assume that the guarantee obligations as undertaken by OKD
were valid and properly granted. See our summary above of the

‘indoor management rule’ and its provisions.

viii. Further in the context of the scheme of arrangement, which is
expressly referred to in the OKD resolution, it would be
somewhat surprising if, as alleged, OKD was not a willing party
in any event to the provision of the guarantee as a matter of fact.
The board resolution, passed by written resolution of the
directors of OKD (albeit the effectiveness of this resolution
would be governed we assume by Czech law), both gives express
authority for OKD to grant the guarantee, and also grants

authority to the attorney to execute.

ix. Clause 19 of the SSCF contains representations made by the
Obligors, including OKD (as a guarantor), which include a

representation that the Transaction Documents® entered into by

25 “Transaction Document’ by the definitions in the SSCF includes a ‘Finance Document’, and ‘Finance
Document’ includes the SSCF.
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OKD are valid and binding obligations (clause 19.2)*, and that
is has the power and authority to enter the transactions made and
contemplated by the Transaction Documents (clause 19.4)”,
which in each case includes the contract of guarantee as set out

in the SSCF.

x. In these circumstances any suggestion that the OKD board did
not authorise, or a conflict of interest rendered void the
resolution, or that the duly appointed authority did not in fact
have authority, would be dismissed by an English court in our

view, if English law applied.

80. Is the ICA valid and binding on OKD and would it be recognized as such and
enforced by an English court? In particular, please consider corporate benefit,

consideration and conflicts of interest as mentioned above.

81.  We can deal with this question shortly, as many of the same principles of law
that we have discussed above equally apply. The answer to this question is

‘yes’, the ICA is valid and binding on OKD. Our reasons in short are as follows.

A. OKD is joined to this agreement as a party, by way of being listed as a
party and listed as one of the Original Debtors in Schedule 1, Part 2 of
the ICA.

B. The agreement is executed by OKD by its attorney, and the appointment
and authority of the attorney is valid for the reasons we give above: in
short the board resolution of OKD dated 2 September 2014 grants
authority to the attorney as set out in the power of attorney dated 2

September 2014, and the ICA is expressly authorised and listed as one

26 This representation as contained in clause 19.2 is made subject to the ‘Reservations’, which includes
the principle that equitable remedies may be granted or refused at the discretion of the court and the
limitation of enforcement by laws relating to insolvency, reorganization and other laws generally
affecting the rights of creditors, and the time barring of claims under the Limitation Acts etc. See
‘Reservations’ as defined in the SSCF.

27 Clause 19.4 is absolute, i.e. it is not made subject to the ‘Reservations’.
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of the Documents defined in the board resolution and listed at Annex 1,

para 2 of the board resolution.

Thus there is no question that the ICA is valid and binding upon OKD,
and since the ICA is governed by English law (clause 31 of the ICA), in
our view, an English court would enforce the terms of the ICA against

OKD.

For similar reasons to the reasons we give above, if there had been
internal mistakes made by OKD in granting authorities or execution of
documents (which we cannot at present see that there were), the lenders
would in any event be entitled to rely upon both the apparent authority
of the attorney, the representation in the resolution that the power of
attorney had been given and also the indoor management rule (as
outlined above), and thus would be able to rely upon the terms of the

ICA as against OKD.

For similar reasons to those we give above, an English court would see
that OKD received benefit because the ICA is part of the suite of
transactions entered into by way of compromise between the Group,
including OKD, and the lenders, to allow the' Group and OKD to
continue in business. This provides appropriate corporate benefit and

consideration.

82.  Does the Security Agent have a valid claim against OKD under the SSCF

Guarantee and would it be recognized as such and enforced by an English court?

In particular, please consider:

A.

providing a brief explanation of the role of a Security Agent, the Security
Agent’s obligation to act on the instructions of the Majority Super Senior
Creditors and the powers of the Security Agent to take enforcement

action;

the operation of the parallel debt provisions under clause 19.2 of the

ICA;

the occurrence of an Event of Default, as defined in the SSCF;
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83.

the instructions given by the Majority Super Senior Creditors to the
Security Agent to demand payment from OKD under the SSCF

Guarantee;

the notice dated 4 May 2016 under which the Security Agent demanded
payment from OKD under the SSCF Guarantee; and

the instructions given by the Majority Super Senior Creditors to the
Security Agent to file a proof of claim in the insolvency proceedings of

OKD.

The answer to this question is ‘yes’, the Security Agent does have a valid claim

against OKD under the SSCF Guarantees, and it would be recognised and

enforced by an English court. Our reasons are set out in the following sub

paragraphs, (in answer to the various questions raised in the sub paragraphs in

the previous paragraph).

A.

The appointments of the agents are set out in the SSCF (clause 27) and
in the ICA (clause 19); and instruction and enforcement covenants are

as set out below.

i. The role of the Agent and the Security Agent as specified in the
SSCF is set out in clause 27 of the SSCF, which provides:

“(a) Each other Finance Party appoints the Agent to act as its

agent under and in connection with the Finance Documents.

(b) The Security Agent has agreed to become a party to this
Agreement at the request of the other Parties solely for the better
enforcement and preservation of its rights as Security Agent
under the Intercreditor Agreement and the other Secured Debt
Documents (as defined in the Intercreditor Agreement), and the
Parties acknowledge and agree that the Security Agent shall not
assume any obligation or incur any liability whatsoever to any

Party by virtue of the provisions contained in this Agreement.”

i, By clause 1.8 of the SSCF, the SSCF is made “subject to, and
has the benefit of, the Intercreditor Agreement.” Therefore the
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SSCF and the ICA?8 operate together, as one would expect since
the SSCF provides (in summary) for the provision of facilities,

and the ICA provides (in summary) for enforcement rights.

iii. Clause 19 of the ICA provides for the appointment of the
Security Agent to act as agent, and also to hold the security

package upon trust for the lenders®, as follows.

“Each Secured Party (other than the Security Agent) irrevocably
appoints the Security Agent in accordance with the following
provisions of this Clause 19 to act as its agent, trustee, joint and
several creditor or beneficiary of a parallel debt (as the case may
be) (including the parallel debt under Clause 19.2 (Parallel debt
(Covenant to pay the Security Agent))) under this Agreement and

2%

with respect to the Transaction Security Documents ...."

iv. The instruction provisions to the Agent and to the Security

Agent, include the following clauses.

1. A failure to pay is an Event of Default under clauses 23

and 23.1 of the SSCF.

2. Under clause 23.19 of the SSCF, the Agent may, and
shall if directed by the Majority Lenders (as defined in
the SSCF), accelerate the loans, make demand, and
exercise or direct the Security Agent to exercise any or
all of its rights, remedies, powers or discretions under the
Finance Documents (which include the SSCF, the ICA
and any Transaction Security. Document). An
Acceleration Notice dated 4 May 2016 was served in

accordance with these provisions.

28 The ICA is executed as “deed”, i.e. as a contract not requiring any “consideration” (benefit or
detriment) in order to be valid and enforceable under English law: see our discussion of “consideration”

above.

29 The trust arrangements are also expressly set out in clause 19.3 of the ICA.
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3. The general instructions clause 19.5(a) of the ICA
provides that subject inter alia to 19.5(d), the Security
Agent shall act in accordance with any instructions given
to it by the Instructing Group (actiﬁg through the Secured
Creditor Representative). Clause 19.5(d)(i) however
provides that the instructions clause of 19.5(a) does not
apply where a contrary indication is expressly provided

in inter alia clause 14 / security enforcement.

4. Clause 14.2(b) of the ICA provides that as long as the
security has become enforceable and subject to clause
14.3 the Instructing Group may give instructions to the

Security agent as to enforcement.

5 Clause 14.3(a) provides that if either the Majority Super
Senior Creditors®® or the Majority Senior Secured
Creditors®! want to instruct the Security Agent to
commence enforcement of securify, they have to give
written notice to the Security Agent and the Secured

Creditor Representatives of other Secured Creditors.

6. Clause 14.3 (b) provides for consultation as between the
representatives of secured creditors, subject to certain

exceptions as provided by clause 14.3 (c).

7. Clause 14.3 (c) provides two exceptions, one being that

paragraph 14.3 (b) shall not apply and the Majority Super

30 “Majority Super Senior Creditors” are defined as “at any time, those Super Senior Creditors whose
Credit Participations at that time aggregate more than 66 2/3% of the total Credit Participations of the
Super Senior Creditors at that time after the application of Clause 36.7 (Excluded Commitments),
Clause 36.9 (Disenfranchisement of Defaulting Lenders) and Clause 25.2 (Disenfranchisement on
Debt Purchase Transactions entered into by Sponsor Affiliates) of the Super Senior Credit Facility
Agreement and any similar or equivalent provisions of any of the other Credit Facility Documents).”

31 “Majority Senior Secured Creditors” are defined as “at any time, the Senior Secured Notes Creditors,
the Pari Passu Creditors and the Non-Priority Hedge Counterparties (to the extent of their Non-Priority
Hedging Liabilities) whose Credit Participations aggregate more than 50 per cent. of the total aggregate
Credit Participations of the Senior Secured Noteholders, the Pari Passu Creditors and the Non-Priority
Hedge Counterparties (to the extent of their Non-Priority Hedging Liabilities).”
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Senior Creditors and/or the Majority Senior Secured
Creditors shall be entitled to give instructions to the
Security Agent to enforce the Transaction Security or
take any other Relevant Action (in summary) if any of
the Transaction Security has become enforceable as a
result of an Insolvency Event in relation to any Debtor
(clause 14.3(c)(i)); the other exception being, where
either or both of the Majority Super Senior Creditors
and/or the Majority Senior Secured Creditors determine
in good faith (and notify each Secured Creditor
Representative) that to enter into consultations (and
thereby delay the Enforcement) could reasonably be
expected: (A) to have a material adverse effect on the
Security Agent’s ability to enforce any of the Transaction
Security; or (B) to reduce the amount likely to be realised
upon Enforcement to a level such that, when the proceeds
of such realisation are applied in accordance with Clause
17 (Application of Proceeds), the Super Senior Liabilities
would not be discharged in full (Clause 14.3(c)(i1)).

8. By the notice dated 4 May 2016, the Majority Super
Senior Creditors, (by para 8 of such instructions)
specified reliance upon clause 14.3(c)(ii)(B) of the ICA,
and therefore gave notice that in accordance with such
clause they were entitled to give instructions for

enforcement.

9.  Accordingly, in our view, valid instructions for
enforcement have been given following the agreed

contractual provisions as set out in the ICA.

The powers of the Security Agent to take enforcement are
referred to in clause 14.4 of the ICA, which refer back to the
powers as contained in clause 14.3 (referred to above), and which

provides:

39



Vi.

“Manner of enforcement. If the Transaction Security
is being enforced or other action as to Enforcement is
being taken pursuant to Clause 14.2 (Enforcement
Instructions) and Clause 14.3 (Enforcement decisions),
the Security Agent shall enforce the Transaction
Security or take other action as to Enforcement in such
manner (including, without limitation, the selection of
any administrator or examiner of any Debtor to be
appointed by the Security Agent) as the Instructing
Group*? shall instruct and any such instructions by the
Instructing Group must be in accordance with the

Security Enforcement Principles.”

Thus, in summary, our view on proper analysis of the contractual
covenants as set out in the SSCF and the ICA, is that the Security
Agent is obliged to act on the instructions of the Majority Super
Senior Creditors and is entitled to take enforcement action
pursuant to the powers vested in the Security Agent.
Enforcement Action (as defined in the ICA), explicitly includes
the right to demand under the SSCF Guarantee and to commence

legal proceedings against OKD to recover such amounts.

B.  We now turn to the operation of the parallel debt provisions under clause

19.2 of the ICA, which provides by clause 19.2 (a):

“Each of the Debtors hereby irrevocably and unconditionally
agrees and undertakes with the Security Agent (by way of an
abstract acknowledgement of debt) and each Secured Party
acknowledges that each of the Debtors shall pay to the Security

Agent sums equal to, and in the currency of, any sums owing

32 The ICA provides in its definitions that the “Instructing Group” means, “at any time prior to the
Secured Debt Discharge Date: (a) subject to paragraph (b) below, the Majority Super Senior Creditors
and the Majority Senior Secured Creditors; and (b) in relation to instructions as to Enforcement, the
group of Secured Creditors entitled to give instructions as to Enforcement under Clause 14.3

(Enforcement decisions).”
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by it to a Secured Party (other than to the Security Agent solely
by operation of this provision) under any Secured Debt
Documents (the Principal Obligations) as and when the same
fall due for payment under the relevant Secured Debt Document

(the Parallel Debt Obligations).”

By this clause, therefore, OKD as one of the Debtors (which is defined
as including the Original Debtors as listed in Schedule 1, Part 2, where
OKD is included), covenants to pay to the Security Agent, in summary,
the same debt as is owed to the lenders. This is a perfectly valid
arrangement in English law, and it provides the Security Agent with a
direct debt right, commensurate with the lenders’ rights to be paid. The
Security Agent acts as agent and trustee to obtain repayment for the

lenders.

The acceleration notice dated 4 May 2016 notified of an Event of Default
under the SSCF and specified clauses 21.2 (a), 23.2, 23.6, and by reason
of the insolvency filing of OKD filed on 3 May 2016, clause 23.7. By
clause 23 of the SSCF, each of the events of circumstances as set out in
clause 23 is an Event of Default. Taking the Insolvency Proceedings
provision as set out in clause 23.7, and taking account of the definition
of Material Subsidiary as referred to in clause 23.7 including all the
Obligors (and thus including OKD), and taking account of OKD’s
insolvency filing on 3 May 2016, there is plainly an event of default
within the provisions of the clause by reason of the insolvency filing.
Further, if the facts as relied upon for an Event of Default as set out in
the other clauses relied upon are made out, then again there are further
relevant Events of Default. In the circumstances, it is permissible for
the Agent to have accelerated the facilities under clause 23.19 of the

SSCF.

The Agent is permitted, within its own discretion, under clause 23.19 of
the SSCF to make demand, and by clause 23.19 (b) can declare
immediately due and payable, all amounts outstanding under the

Finance Documents, (which includes the SSCF and therefore the OKD
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guarantee provisions as set out in the SSCF); and clause 23.19 provides
that the Agent shall carry out the various actions if directed by the
Majority Lenders. By notice dated 4 May 2016, the Agent declared the
accelerations and made demand upon BV, as Borrower, for repayment,
which failed to pay. Pursuant to clause 18.1 (b) of the SSCF (the
guarantee), OKD undertook with each Finance Paﬁy (which includes the
Agent and the Security Agent) that whenever another Obligor (eg BV)
does not pay any amount when due under or in connection with any
Finance Document (the SSCF being a Finance Document), that
Guarantor (OKD) shall immediately on demand pay that amount as if it
was the principal obligor. Since OKD covenants directly here with the
Security Agent (among other parties), it is obvious that the Security
Agent is one of the persons who may make demand upon OKD for
payment pursuant to the guarantee liabilities. Further, the definition of
“Enforcement Action’ as contained in the ICA allows for the service by
the Security Agent of a letter of demand upon OKD as guarantor. As
discussed above, the Majority Super Senior Creditors can give
instructions for enforcement, whether by requiring demand or otherwise,

to the Security Agent under clause 14.3 of the ICA.

Regarding the notice dated 4 May 2016 under which the Security Agent
demanded payment from OKD under the SSCF Guarantee, we have
discussed this above, and set out the contractual clauses by which the
Security Agent’s demand can be effected under the relevant clauses of

the SSCF and the ICA.

The Security Agent is entitled to file proofs or a proof of debt in the
insolvency of OKD because it is owed the Parallel Debt covenant and is
owed money by OKD pursuant to OKD’s guarantee liabilities. Clause
19.1 (a) of the ICA provides that the Security Agent will act as “agent,
trustee, joint and several creditor or beneficiary of a parallel debt (as the
case may be) (including the parallel debt under Clause 19.2 ...”, and
thus the creditor rights against OKD include joint and several
obligations to both the lenders and to the Security Agent. The Parallel
Debt obligations create a direct debt owed by OKD to the Security Agent
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(because in clause 19.2 (a) “Debtors” includes OKD, and because the
reference to Secured Debt Documents includes the SSCF and thereby
the guarantee liability of OKD under clause 18 of the SSCF). Thus the
Security Agent has a direct debt right against OKD. If instructions are
given to file proofs of debt by the Majority Super Senior Creditors to the
Security Agent in the insolvency proceedings of OKD, then that is
permissible either under the general provisions for instructions as
contained in the ICA, clause 19.5, or under the previously discussed

provisions in respect of enforcement as contained in clause 14.3.

i, Mo

GABRIEL MOSS QC

A e Gavdisen.

ADAM GOODISON

SOUTH SQUARE
3 — 4 South Square,

Grays Inn,

London, WCI1R 5HP.

3 APRIL 2017
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VEC: NEW WORLD RESOURCES PLC A JEJi KONCERNOVE
SPOLECNOSTI
(»Skupina New World Resources® / »Skupina®)

VEC: OKD a.s.
(»OKD*)

SPOLECNY POSUDEK PROFESORA GABRIELA
MOSSE QC A ADAMA GOODISONA NA
OTAZKY ANGLICKEHO PRAVA

Uvod

1. Jsme  povéfeni spole¢nosti  Freshfields Bruckhaus Deringer LLP
(-Freshfields*), pravni kancelai Jjednajici jménem uréitych investord (,,Novi
investoFi“), abychom vydali prévni posudek na anglické pravo ohledns
riznych narokd a tvrzeni, které v soucasné dob& vznasi spole¢nost QOKD,

Kvalifikace

2. Profesor Gabriel Moss QC vykonava soukromou praxi jako anglicky advokst
v pozici Queen’s Counsel, &lenem advokitni komory Anglie a Walesu se stal
vroce 1974, a vroce 1989 my byl udglen titul Queen’s Counsel. Rovnes
piisobi jako zistupce soudce vrehntho soudu (High Court) usoudu Lorda
kancléfe (Chancery Division) s neomezenou jurisdikci k projedngvéni pfipadii
tykajicich se insolvence, obchodnich spole¢nosti, obchodniho a firemniho
prava. Déle piisobi jako hostujici profesor korporatniho insolvenéniho priva

na Oxfordské univerzité, kde ugf v magisterském programu. Je redaktorem a
spoluautorem ¥ady vyznamnych knih a ¢lanki, veetnd &tvridho a pétého
vydani publikace Rowlatt nazvané Principal and Surety (1982 a 1999), coZ je
piedni text o ruteni v Anglii od prvniho vydéni v roce 1898 (-Rowlatt), a
druhého a tretiho vydini (2002, 2009 a 2016) publikace . Moss Fletcher and
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Isaacs, The EU regulation on insolvency proceedings®. Mez jeho
specializace patfi poradenstvi a obhajoba v oblasti anglického prava, prava
EU, prava EHP a mezinarodniho insolvenéniho prava a ,restrukturalizacnich
pland® (,,scheme of arrangement“) podle anglického prava, v&etn& pfipadi
tykajicich se uznavdni v jinych &lenskych statech EU.  Pisobil jako poradce,
advokat ¢i soudni znalec na anglické pravo a pravo vychézejici z anglického
prava v mnoha vyznamnych insolvenénich fizenich a restrukturalizacich, jako
napiiklad Lehman Brothers, Madoff, Parmalat a Elektrim, a rovnéZ pfi feSeni
problémil bank a zichrané bank v Anglii, Irsku, Portugalsku a na Islandu.
Jeho uplny Zivotopis pfevzaty z webovych stranek South Square je pfiloZen.

Adam Goodison je anglicky advokat vykonavajici soukromou praxi ve firme
South Square a je spoluantorem tohoto posudku. V roce 1990 se stal ¢lenem
advokatni komory Anglic a Walesu a rovnéZ se specializuje na obchodni a
insolvenéni pravo. M4 rozsahlé zkugenosti s restrukturalizacemi provadénymi
podle anglického prava formou restrukturaliza¢niho plénu a rozs4hlé
zkuSenosti v oblasti insolvenéniho prava, obchodniho prava, bankovniho prava
a zastavniho priva. Je pfisp&vatelem do publikace Lightman & Moss nazvané
The Law of Administrators and Receivers of Companies a Mortimore na téma
Company Directors a publikace Rowlatt nazvané Principal and Surety a do
nadchézejictho druhého vyd4ni publikace Trower na téma Corporate
Administrations and Rescue Procdures. Ieho Uplny Zivotopis prevzaty

z webovych stranek South Square je piiloZen,

Tento Spole¢ny posudek je poskytnut za telem pomoci Seskému soudu pii
posuzovani otazek tykajicich se anglického prava. Gabriel Moss QC ani Adam

Goodison se na tomto sporu diive nijak nepodileli.

Zakladni informace a vychodiska

S

Spolecnost New World Resources plc je v Anglii zapsana spoletnost dfive
kotovand na anglické, deské a polské burze cennych papiri. Jedna se o
nejvy38i matefskou spolednost Ceské t&¥ebni spoletnosti OKD. Akcie

spoleCnosti New World Resources plc piestaly byt obc'hodovény na londynské

Prague 1743505.3



10.

11.

12,

13.

14,

burze (London Stock Exchange) dne 4. kvétna 2016 a dne 3. listopadu 2016
spoletnost New World Resources plc vstoupila do dobrovolné likvidace.

Skupina New World Resources je producent &erného uhlf pusobici na
severovychodé Ceské republiky.

Nekteti z Novych investord jsou véfitelé spole¢nosti NWR Holdings B.V.
(BV) na zikladé smlouvy o superseniorni piij¢ce v hodnot® 35 000 000,- EUR
ze dne 9. z4ti 2014 (.Smlouva SSCF%). Smlouva SSCF se fdf anglickym

pravem.

Povinnosti splaceni vyplyvajici ze Smlouvy SSCF jsou zarudeny mimo jiné
spole¢nosti OKD (,,Ruéeni dle SSCF%),

. Novi investofi jsou drZiteli seniornich zajiSténych dluhopist vydanych na

zékladé smlouvy o vydani seniornich zajisténych diuhopisii ze dne 7. fijna
2014 (,,Smlouva SSNI%), Smlouva SSNI se fdi préavem stitu New York. Na
zaklad& SSNI vystavila spoletnost New World Resources N.V. (NV) seniorni
zajisténé dluhopisy s volitelnym zpéisobem platby urokii (tzv. PIK toggle
notes) v hodnot& 300 000 000,- EUR splatné v roce 2020.

Povinnosti spldceni vyplyvajici ze Smlouvy SSNI jsou zaruCeny mimo jiné
spole¢nosti OKD (,,Ruteni dle SSNI*).

Spoletnosti BV, NV a OKD (mimo jiné) jsou smiuvni stranou mezivéfitelské
smlouvy (,,Inter-creditor Agreement*) ze dne 7. fijna 2014 (,,Smlouva ICA%).
Smlouva ICA se Fidi anglickym pravem (¢l. 31). Smlouva ICA uvadi, Ze je
uzaviena jako ,,deed, coZ je formalni reim uzavieni podle anglického prava,
které pro to, aby byla smlouva platnd nebo G¢innd, nevyZaduje »protiplnén{“
(vysvétleno niZe).

OKD je spole¢nost zapsan4 v Ceské republice.
Spole¢nost BV je jedinym akcionafem spole¢nosti OKD.

Spolegnost NV je jedinym akciondtem spole¢nosti BV,

Prague 1743505.3
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15.

16.

17.

18.

19.

Smlouva SSNI a Smlouva SSCF byly uzavieny v souvislosti s restrukturalizaci
dluhtt  Skupiny New World Resources provedené vroce 2014
(-Restrukturalizace z roku 2014%),

Restrukturalizace z roku 2014 byla realizovina formou , restrukturalizagniho
plénu“ podle anglického préva schvéleného anglickym vrchnim soudem (High
Court of Justice).

»Restrukturalizagni plan“ podle anglického prava (blize vysvétleno niZe) je
zdkonné smirné vyrovnani podle zdkona o obchodnich spole¢nostech mezi
urcitou spolednosti a jejimi vé¥iteli a/nebo akciondfi. Jednim z dilezitych cil
je, Ze se tato forma pouzivé pro restrukturalizaci pfed insolvenci za tgelem
vyhnout se insolvenénimu tizeni. Restrukturalizagni plany podle anglického
prava nejsou uvedeny v Piiloze A k Natizeni & 1346/2000 o insolvenénim
tizeni (Evropské nafizeni o insolvenénim fizeni neboli nafizeni EIR), a proto
se nejednad insolvenéni fizeni vrdmci natizeni EIR: viz Bank Handlowy
(Soudni dvir Evropské unie (SDEU) piipad & C-116/11.)

Restrukturalizatni plén zahrnuje dv& soudni tistni jednani. Na prvnim soudnim
jednani soudce natidi svolani schiize v&fiteld a/nebo akciondfi za udelem
projednani a hlasovani o pldnu. Soudce rovng rozhodne, je-li to nutné,
veskeré otdzky tykajici se jurisdikce a sloeni schiize nebo schiizi. Poté se
uskute¢ni schiize podle pokynii soudu. Kazdd schize musi hlasovat souhlasng
vétSinou podle hlav a minimalng 75% hodnoty pohleddvek. P# druhém
soudnim jednani je soud poZadén o ovdfeni postupu a ,.posvéceni* (schvéileni)
planu. Pokud soud plan schvali, nabude tidinnosti v anglickém pravu podénim
do obchodniho rejstitku podle platného zdkona, zdkona o obchodnich
spole¢nostech (Companies Act) z roku 2006. Plany se déle zabyvame nize.

Restrukturaliza®ni plén v tomto piipadé byl navrZen, struén& tedeno, kvili
poklesu cen uhlf majicimu za nisledek 18% pokles zisku a kapitalové
struktufe Skupiny s pfemirou ciziho kapitalu, kterou bylo nutno fesit, aby se
zabranilo prodlenfm se splacenim, ke kterym by nakonec pravd&podobn&

doslo.
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20.

Vysvétlujici prohlaseni vydané ohledn& restrukturalizaéniho planu, v némz
spole¢nosti Skupiny (v&etnd OKD) vysvétlily obtiZe, jakym &eli, a navrhované
kompromisni podminky, za kterych by véfitelé v rdmci smimého vyrovnani
ustoupili ze svych okamZitych tehdejich dluhovych néroki, zahrnovalo
nasledujici ivod a prehled.

»oKupina je producentem &erného yhli plsobicim na severovychodg
Ceské republiky. Skupina produkuje koksovatelné a topné uhli pro ocelasky a
energeticky primysl ve stfedni Evrops prostiednictvim spole¢nosti OKD, !
ktera je nejvétsi uhelnou t&2ebni spolenosti v Ceské republice. Skupina byla
zaloZena v ramci privatizace &4stf zhelného primyshu v Ceské republice, ktera
byla zahajena v roce 1994, V sougasné dobé se jedné o jeden z nejvitsich
primyslovych koncernii v Ceské republice a nejvétsiho deského producenta
ptirodnich zdrojd, co se tyde trzeb a poctu zaméstnancll. V obdobi tH mésich
kontici 31. bfezna 2014 Skupina zaméstngvala v priiméra 11 615 pracovnikid
(za rok kon&fci 31. prosince 2013 Skupina zamé&stnavala v priméru 12 606
pracovnikil} a vyuZivala v priméru 3 035 pracovnikill zamé&stnanych u
dodavatelt (za rok kongici 31. prosince 2013 Skupina vyuz{vala v priméru 3
130 pracovniki zaméstnanych u dodavatelil), coZ z ni &inilo jednoho
z nejvétsich soukromych zaméstnavateld v Ceské republice.

Pfedmetem podnikéni Skupiny je t8%ba erného uhli, Prostfednictvim
svych provozi na t&¥bu &erného uhli Skupina produkuje koksovatelné a topné
uhli. Koksovatelné uhii se pouZiva jako surovina v ocelafstvi, zatimeo topné
uhli se prodava vyrobeliim elektrické energie a tepla, primyslovym uZivateltm
a jingm vyrobctim elektrické energie a tepla. Koksovatelné uhli obecng
dociluje vyssich cen a generuje pro Skupinu vy$3i tr¥by s vy$8i marsi nes
topne uhli. Skupina m4 &ty aktivni doly. Nicmén¢ v roce 2013 jako jeden
z vysledki strategické provozni analyzy Skupiny spoleénost NWR Pl¢
identifikovala diil Paskov jako nekonkurenceschopny z ditvodu jeho vysoké
nakladovosti a uzavtela dohodu s &eskou viddou o uzavienf tohoto dolu.

Situace na svétovém trhu s uhlfm 2 koksem se zacala zhor¥ovat
v poloving roku 2011, dale se zhorSovala v roce 2013 a tento trend pokracoval
aZ do roku 2014. V kvétnu 2013 spole¢nost NWR Plc oznamila, Ze trvajici
obtiZzné podminky na trhy si vynutily provozni analyzu s cfiem pFizpaisobit
obchedni ¢innost Skupiny obtiznym trznfm podminkém. Jako vysledek této
provozni analyzy Skupina zahéjila ¥adu riiznych krokii k optimalizaci
podnikateiské &innosti a optimalizaci portfolia, v&etné prodeje svych
koksarenskych provozii, OKK (ktery byl dokonéen 6. prosince 201 3),a
zatéZovych zkousek ekonomického postaveni jednotlivych dolt, jejichz
¢innost by mohla byt ukon&ena nebo které by mohly byt odprodany.

! Spolegnost ,,OKD* je definovina ve Vysvetlujicim prohlasent jako ,,OKD, a.s., spoleénost zaloZena

podle zékoni Ceské republiky se sidlem Stonavsk4 2179, Doly, 735 06 Karvina, Cesks republika,
zapsané v obchodnim rejstifku vedeném Krajskym sondem v Ostrav, oddil B, vioska 290,

’
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Po téchto zat€Zovych zkouskach t&Zebnich provozi Skupiny a
prozkouméni jinych strategickych moZnosti Skupina dospéla k zavéru, Ze neni
mozné dlouhodobe zachovat provoz v nakladném dole Paskov v novém
cenovém prostfedi. Dne 17. za¥ 2013 spoleénost NWR Plc oznamila uzavieni
dolu Paskov. Po tomto oznamen{ spole¢nost NWR Plc jednala s &eskou viddou
a dne 22. dubna 2014 ozndmila, Ze dosdhla dohody s n¥kterymi &leny Seské
vlady o navrhu ohledné finan&ni podpory ze strany &eské viady pii uzavieni
dolu Paskov. Ceska vlada schvalila dohodu o dole Paskov dne 28. dubna 2014
a dohoda byla podepsana dne 6. Gervna 2014, nicméné tato dohoda musi byt
jest® oznamena Evropskeé komisi, ktera ji musi schvalit, coZ se otekava do
konce roku 2014,

Dlouhotrvajici svétovy tlak na ceny koksovatelného a topného uhli,
uplynuti doby platnosti stivajici RCF a pravd&podobné piehodnoceni z4sob a
rezerv uhli Skupiny smé&rem dolii (jakoZto piimy disledek zhorseni
dlouhodobého vyhledu cen uhlf) vyvolaly rozhodnuti zahdjit revizi kapitalové
struktury Skupiny. Skupina zahéjila dne 22. ledna 2014 jednéni s nékterymi ze
Stavajicich drzitelt dluhopisd s cilem vytesit neudrZitelné zavazKy z dluhové
sluzby ve vztahu ke Stavajicim dluhopistm a Zajistit, aby Skupina mohla
nadéle vykondvat obchodni &innost i do budoucna.

Po jednanich s pfedstaviteli mnoha kli¢ovych zainteresovanych stran
Skupiny, véetné driteli Stévajicich dluhopist, spoleénosti ECA Lenders a
hlavniho akcionate spole¢nosti NWR Plc, spolegnosti CERCL Mining,
pfedstavenstvo spoletnosti NWR NV rozhodlo o realizaci Restrukturalizace,
kterou pfedstavenstvo spoletnosti NWR Plc podporuje. Déle pfedstavenstva
spole¢nosti NWR Plc a spoletnosti NWR NV rozhodla, Ze budou usilovat o
ziskani nového kapitalu do Skupiny a sniZeni dluhu Skupiny.

Zamérem Skupiny je snaha vyhnout se neptiznivym disledkim
toho, Ze Skupina nebo jeji &4sti vstoupi do formalniho procesu upadku, a
zejména znehodnoceni, které by bylo vysledkem jakéhokoli insolven¢niho
tizeni. Spolenost NWR NV se domniva, Ze by bylo dosazeno dokonce niZsich
vymoZenych ¢astek, kdyby jeji deefiné spolednosti vstoupily do formélniho
insolvenéniho ¥zeni ve svych jurisdikcich, a Ze pro spole¢nost NWR Plc a jeji
akcionéf'e by nebyly vymozZeny z4dné Castky.

Pfi sou€asnych trznich cendch uhli m4 Skupina nyni negativni
cash flow a aktualni prostedi nizkych cen uhli vyvolava silny tlak na likviditu
Skupiny a rovn&? na jeji solventnost. NedosaZeni uspokojivé kapitalové
struktury pro potfeby likvidity a solventnosti by piedstavovalo podstatné
riziko, Ze Skupina pfestane vykonavat podnikatelskou &innost. Pokud by
k tomu doglo, mélo by to pravdépodobn& za nasledek podstatné niz§i
navratnost, nez jaka je k dispozici Véfiteliim tdastnicim se planu na zakladé
Planu.

Ke dni tohoto Vysvétlujiciho prohlaseni mé spole¢nost NWR
NV nesplaceny dluh vyplyvajici ze Stavajicich seniornich zajisténych
dluhopisil v hodnot? jistiny 500 mil. EUR a nesplaceny diuh vyplyvajici ze
Stavajicich seniornich nezaji§ténych dluhopist v hodnqté jistiny 275 mil.
EUR.“
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21.

22,

23.

Proto ve vysledku pravdépodobnou alternativou knavrhiim na
restrukturalizani plan bylo podstatné riziko, Ze Skupina (véetng@ OKD)
pfestane vykondvat podnikatelskou &innost, a pravdépodobnd insolvence a
s tim spojené znehodnoceni, uzavieni podniku a ztrata pracovnich mist.

Struéné€ feceno, celkové podminky, které Skupina navrhla formou navrhii na
plan restrukturalizace a které byly nakonec pfiijaty vefiteli jako smirné
urovnani a vyrovnani, byly takové, Ze v disledku restrukturalizace by celkovy
vngjsi dluh Skupiny (v&etné dluhtm podobnych zivazkil) byl sniZen z cca.
825 000 000,- EUR na cca. 570 000 000,- EUR. Castka 150 000 000,- EUR
tohoto zadluZeni po restrukturalizaci by se pfevedla na kapital (za podminek
Novych ptevoditelnych dluhopist) a &astka 35 000 000,- EUR by byla splatna
pouze v piipadé, Ze by ceny uhli dosdhly podstatn& vys§ich firovni a Skupina
by mela dostate¢nou likviditu (za podminek prav CVR).

Daldi ¢Casti restrukturalizatnich navrhii, které byly akceptovany véfiteli,
kterézto &asti jsou vyznamné pro tuto analyzu, obsahovaly nasledujici névrhy,
které opét byly vzneseny piislu$nymi spoletnostmi Skupiny (véetné OKD) a
nakonec byly akceptovany piistudnymi véfiteli a které byly rovnéz schvéleny
anglickym soudem formou ,ptkazu®, vramci celkovych ujednéni formou
smirného urovnani nebo vyrovnani mezi jednotlivymi spole¢nostmi Skupiny a

piislunymi véfiteli.

A. Nové pen&Zni zadluZeni ve vy§i 35 mil. EUR mélo byt poskytnuto
formou pijcky na zékiad& nové smlouvy o superseniorni pijéce, kterd
méla byt splatna dva roky po Datu G¢innosti. Toto byla Smlouva SSCF
obsahujici zivazek rudeni ze strany spolednosti OKD na podporu
poskytnuti této nové pljeky. Nova smlouva o superseniorni pljéce
méla byt poskytnuta a ptislibena urditymi dr?iteli Stavajicich
seniornich zajiSténych divhopisd a Stavajicich seniornich nezajisténych
dluhopistl, takZe stavajici v&fitelé byly osoby poskytujici nové penéni
prostfedky na pomoc s trvajicimi problémy s cash flow Skupiny, a to
za podminek (coZ je standardni), Ze tyto nové pen&Zni prostiedky byly
zaji8tény s prioritou pfed stavajicim dluhem (jako napiiklad dluhopisy
podle smlouvy SSNI). Je obchodng pochgpitelné a vhodné, Ze
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spoletnost OKD poskytla a véfitelé novych pen&znich prostfedkii
akceptovali ru¢eni spolecnosti OKD za jeji Ruceni dle SSCF, protoZe
OKD jako hlavni spoleénost ve Skupiné vyvijejici Cinnost by byla
schopna nadéle obchodovat, a tudiZ pfinaset prosp&ch, pouze kdyby
byly poskytnuty nové penéZni prostiedky na pomoc s tehdej§imi
problémy s cash flow. Alternativou byla pravdépodobné insolvence,
ke které by nakonec dolo.

B. Dluh pfed restrukturalizaci zahrnoval to, co bylo definovano jako
Stavajici seniorni zajifténé dluhopisy, které pfedstavovaly zadluZeni
spole¢nosti NV ve vysi 500 000 000,- EUR, s kuponovou sazbou 7,875
%, splatné vroce 2018. Tyto Stavajici seniorni zajisténé dluhopisy
byly zarudeny spoletnosti OKD. Tyto Stavajici seniorni zajisténé
dluhopisy, podle navrhovaného restrukturalizaintho plénu, mély byt
odepsany a vyménény za nové seniorni zaji§téné dluhopisy splatné
v roce 2020, které jsou nyni dluhopisy podle Smlouvy SSNI. Jednalo
se tedy o vyménu starych za nové formou vydani novych dluhopisi
(dluhopisy podle Smlouvy SSNI) namisto starého dluhu za podminek
prodlouZené splatnosti.  Véfitelé ze starého dluhu (Stdvajicich
seniornich zaji§t&nych dluhopisit) souhlasili, e odepisi velkou &ést
dluhu a akceptuji misto n&j nov& vydany dluh (dluhopisy podle
Smiouvy SSNI), pfitemZ nové vydavany dluh mél datum splatnosti
pozdéji neZ plvodni dluh (2020 namisto plGvodni splatnosti v roce
2018). Tato vyme&na starého dluhu za novy formou vydéani novych
dluhopisii drzenych ve struktuie, kterou ynimame jako vytvofenou pro
dluhopisy podle Smlouvy SSNI, je b&Zn4 a standardni struktura, ktera
se pouZiva na trhu restrukturalizace, aby umoznila spole&nostem, jako
je Skupina, realizovat smirné urovnini nebo vyrovndni namisto
formalni insolvence. (NiZe se vratime k rolim osob, jako je Spravce
zajisténi a Agent pro zaji¥téni v pouZité struktufe, ale v tuto chvili stoji
za to upozornit, Ze na téchto rolich neni nic zvlaftniho a Ze tyto
struktury jsou standardni a slouZi niZe popsanym ti¢ellim ku prospéchu
pfisludnych veéfiteld zastupovanych Spravcem zajidténi a Agentemn pro
Zajisténi.) ’
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24, Proto lze celkov& shrnout, e restrukturalizace realizovana danym planem a

schvalend anglickym soudem obsahovala mimo jiné ustanoveni, aby Skupina a

jeji spoleCnosti (vEetn& OKD) mohly pokragovat v &innosti diky pfijeti a
Cerpani nového uvéru ve vydi 35 mil. EUR, a Skupina a jeji spolecnosti
(veetne OKD) rovnéZ mély prospéch z odepséni velké &asti pivodniho dluhu
tim, Ze jeji seniomni zajiftény dluh ve vy%i 500 mil. EUR byl nahrazen
dluhopisy podle Smlouvy SSNI ve vyd 300 mil. EUR se splatnosti
prodlouZenou o dalsi dva roky (z roku 2018 na rok 2020).

25.  Soutésti dohody o restrukturalizaci a smirném urovnéni navr¥eném Skupinou
(vCetn& OKD), ktery byl akceptovan pFislusnymi Zainteresovanyrmi v&fiteli i
anglickym soudem, bylo ru¢eni spole¢nosti OKD poskytnuté za pijéku SSCF i
za dluhopisy podle Smlouvy SSNI.

26.  Obecné lze podotknout, Ze na zakladé anglického prava je poskytnuti tohoto
druhu rueni velmi b&Znou soudasti smirného urovnani nebo vyrovnani
v anglickych restrukturalizacich formou restrukturalizagniho planu, pricem?
byvaly rucitel, pfesn& v postaveni spole¢nosti OKD:

A dava nové ru€eni namisto starého rugitelského zdvazku (tj. v tomto
pfipadé rufeni OKD za dluhopisy podle Smlouvy SSNI poskytnutou
spole¢nosti OKD za 300 mil. EUR namisto ruditelského zavazku OKD
za pivodni seniorni zajisteny dluh ve v§$i 500 mil. EUR) a

B. davé ru€eni za novou superseniornf penéni piijeku na zajisteni cash
flow pro spolecnosti Skupiny, véetné OKD. Kdyby spoletnost OKD
nebyla ochotna poskytnout toto rudeni za novou pend’ni piijiku, tato
nova penéZni piijcka by nepochybn& nebyla poskytnuta a Skupina
spoletné s OKD by skontila v insolvenci. Je zjevné v z4jmu subjektu,
jako je OKD, kterd je hlavni spoleénosti ve Skuping vyvijejict
obchodn{ ¢innost, pomoci pH ziskdni novych pen&Znich pljtek za
téchto okolnosti, protoZe ji umoZni pokratovat v obchodni &innosti,
kdyZ Skupina (a spole¢nost OKD) majf potiZe.

27.  Na zékladé podminek restrukturalizace a nasledného uzavieni Smlouvy SSCF
a Smlouvy SSNI byly spolednosti OKD poskytr}uty penéZni prostfedky
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prostfednictvim fady vnitroskupinovych pijéek. Ke dni 11. kvétna 2016
spoletnost OKD dluZila 29 000 000,- EUR spole¢nosti BV a 35 000 000,-
EUR spole¢nosti NV. TudiZ spoletnost OKD méla pfimy prospéch
z pokraCovani obchodni &innosti, které bylo moZné pouze diky smirnému
urovnani uzaviené¢ho se spoletnostmi Skupiny a se spole¢nosti OKD podie
podminek planu a restrukturalizace, a spole¢nost OKD mé&la piimy prosp&ch
tim, Ze obdrZela penéZni prostfedky odvozené z podminek restrukturalizace a
smimého urovnani. Spoletnost OKD se nyni pokoudi vyhnout se svym
povinnostem tim, Ye¢ odmit4 ndroky ztakového ru¢eni vrimci &eského

insolvenéniho ¥izeni,

Insolvence spolecnosti OKD a vymahdni

28.

29.

30.

31.

32.

33.

Dne 3. kvétna 2016 spolenost OKD na sebe podala insolvenéni navrh v
Ceské republice.

Dne 4. kvétna 2016, po podani insolventniho navrhu a uplynuti stabilizagni
Ihiity a dopisu o dotasném vzdani se narokfl, Vétsinovi superseniorni v&fitelé
oznamili Agentovi pro superseniorni pijéku a Agentovi pro zajisténi
jednotlivé Piipady poruseni (definované ve Smlouvé SSCF).

Podle Clanki 11.4 a 14 Smlouvy ICA vydali V&tSinovi superseniorni v&fitelé
Kvalifikaéni pokyny Agentovi pro zajiiténi, aby: (i) poZadoval platbu od
spoleCnosti OKD na z#kladé Ruteni dle SSCF; a (ii) vymdahal Zajisténi
transakce. VEtSinovi seniorni zajidténi v&fitelé tyto pokyny vzali na védomi.

Dne 4. kvétna 2016 Agent pro zajisténi vydal spoletmosti OKD vyzvu
poZadujici platbu od spole¢nosti OKD na ziklad® Rudeni dle SSCF.

Dne 11. kvétna 2016 VétSinovi seniomi zajisténi véfitelé vydali Kvalifikaéni
pokyny Sprévci seniomich zajisténych dluhopisti a Agentovi pro zajisténi, aby
poZadoval platbu od spolednosti OKD na zaklad® Ruéeni dle SSNI.

Dne 11. kvétna 2016 Spravce seniornich zajisténych dluhopisti a Agent pro
zajiSténi vydali spole¢nosti OKD vyzvu poZadujici platbu od spole¢nosti OKD
na zékladé Rudeni dle SSNI.

Néroky z rufeni '
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34,

35.

36.

37.

38.

Dne 16. kv&tna 2016 V&tSinovi seniorni zajidténi véfitelé dali pokyn Agentovi
pro zajiStni, aby podal pfihlasku pohledavek do insolvendniho Fizeni
spolecnosti OKD ohledn& &astek poZadovanych od spolednosti OKD na
zaklad€ Rudeni dle SSNI (,,Nsirok z Rudeni dle SSNI*).

Dne 24. kv&tna 2016 V&tsinovi superseniorni v&fitelé dali pokyn Agentovi pro
zajisténi, aby podal ptihladku pohledsvek do insolvenéniho Fizeni spole¢nosti
OKD ohledng ¢&astek pozadovanych od spole¢nosti OKD na zikladé Rugeni
dle SSCF (,,Nérok z Rudeni dle SSCF*).

Agent pro zajiSténi néasledné podal ptihlasku pohleddvek do insolvenéniho
fizeni spoletnosti OKD ohledn& Néroku z Rugeni dle SSCF a Néroku z
Ruceni dle SSNI.

Dne 31. kvéta 2016, v désledku vymahéni zajiSténi, Agent pro zajifténi
proved] rozd&leni pen&Znich vynosi na ziklads Smlouvy ICA. V¥se jistiny
pij¢ky na zakiad® Smlouvy SSCF byla splacena ¢astkou 12 019 670,25 EUR
(tim byla sniZena vy$e nesplacené jistiny na &astku 22 980 329,75 EUR) a
tirok ve vysi 738 839,06 byl splacen v piné vy¥i. Ke dni 5. dervence 2016,
v ditsledku &4stetného splaceni, &inil neuhrazeny néarok ve vztahu ke Smlouva
SSCF ¢&4stku 22 980 329,75 EUR.

V3echny &astky splatné na zaklade Smlouvy SSNI ziistavajf nesplaceny.

Odmitnuti ndaroki z rudeni

39,

40.

41.

Dne 25. &ervence 2016 ozndmili spole¢nost OKD a pan Lee Louda (Cesky
insolvenéni sprévce spoletnosti OKD) sviij zdmér poptit Nérok z Rudeni dle
SSCF a Nérok z Rudeni dle SSNI v seznamu zaregistrovanych pohledavek
(-ProhliSeni o popreni nirokii“) podaném u Krajského soudu v Ostrava.

Nasledné spoletnost OKD a pan Lee Louda formalna popfeli Narok z Ru¢eni
dle SSCF a Narok z Rugeni dle SSNI na pfezkumném jednani pied Krajskym
soudem v Ostravé dne 10. srpna 2016.

Ruceni dle SSCF se ¥di anglickym pravem a to je pfedmétem naSeho
Spole¢ného posudku. Rudeni dle SSNI se fidi pravem stitu New York a ¢

odborny posudek na toto pravo jsme nebyli pozadani, '
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42.  Spoletnost OKD a insolvenéni spravce spoleénosti OKD popfeli Nérok z
Rugeni dle SSCF a Nérok z Rudeni dle SSNI z fady diivodd. V ProhidSeni o

popfeni nrokii jsou uvedeny ndsledujici divody:

A. Ruceni dle SSCF:

i.

ii.

ii.

iv.

vi.

Vii.

Viii.

Spoletnost NV jako ovladajici osoba spolednosti OKD piiméla
spole¢nost OKD k prevzeti rugitelskych zavazk;

Uzavieni Restrukturalizace z roku 2014 a Smlouvy SSCF
nebylo v zéjmu spoletnosti OKD:;

Spole¢nost OKD nemsgla moZnost podat namitky proti
Restrukturalizaci z roku 2014 a Smlouv& SSCF;

Ruceni dle SSCF nebylo t4dné a spravné dohodnuto a uzavieno
spole¢nosti OKD z ditvodu stretu z&jmt mezi spoletnostmi NV
a OKD;

Ruceni dle SSCF nebylo t4dné a spravn€ dohodnuto a uzavieno
spole¢nosti OKD z divodu strety zajml mezi spolecnosti OKD
a zastupcem spoleénosti OKD (Pan Boudewijn Wentink, &len
pfedstavenstva spole¢nosti NV);

Agent pro zajisténi neprokazal existenci primarniho dluhy ng
zékladé Smlouvy SSCF;

Nebyla predloena platna plod moc pro pana Boudewijna
Wentinka jako signatére za spole¢nost OKD a

Smiouvy SSCF a ICA byly prévn& netitinné vigi OKD, protoZe
pfedstavovaly | transakce bez pfimé&feného protiplnéni® nebo
transakce  predstavujici »Zvyhodiiujici pravni tkon® (se
spole¢nostmi BV, NV a Agentem pro zajisténi) podle &eského
insolvendniho zdkona.

B.  Ruceni dle SSNT bylo popfeno z podobnych ditvodi.
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43.  Agent pro zajiténi podal ke Krajskému soudu v Ostravé dne S. srpna 2016,
reakci popfeni ndrokll Agenta pro zajisténi (,Odpové® agenta pro

Zajisténi*),
Zaloba na uzngni naroki z rudeni

44.  Dme 9. zaf 2016 Agent pro zajisténi podal Zalobu u Krajského soudu
v Ostravé, kterou formainé 24dal soud o uznani Néroku z Ruceni dle SSCF a
Néroku z Rueni dle SSNI (,,ialob.a“). Zaloba dosud nebyla pfed eskym
soudem projednana.

Pfisluin4 ustanoveni anglického priava

45.  Nyni pfikro&ime k rliznym shrnutim anglického préva, co se tyée okolnosti,
které jsou vyznamné pro dany ptipad. Za¢neme shrautim prava tykajiciho se
restrukturaliza¢nich plant, poté uvedeme kratké shrnuti tykajici se rudeni, poté
shmeme pravo tykajici se role a povinnosti spravc zajidténi / agentd pro
zajisténi a administrator pijek, a poté skondime struCnym piehledem
»pravidla vnittniho Fizeni“ podie anglického prdava a pravomoci osob
uzavirajicich smiouvy jménem spolenosti. Po tomto pravnim piehledu se

budeme zabyvat podstatou tohoto pfipadu a uvedeme naSe odpovédi na
polozené otdzky.

Restrukturalizaénf pliny na zskladé Cisti 26 anglického zdikona o
obchodnich spoleénostech (Companies Act) z roku 2006

46.  Restrukturalizatni plan podle anglického prava je proces na zakladg
anglického zékona o obchodnich spole¢nostech (Companies Act) z roku 2006,
Cast 26, ktery umoZiiuje, aby urdit4 spole&nost nebo skupina spole¢nosti mimo
jiné dosahla smirného feSeni se svymi véfiteli formou smimého urovnani nebo

vyrovnani pod dohledem a pravomoci anglického soudu.?

2 Cast26 Zikona o obchodnich spole¢nostech (Companies Act) z roku 2006 umofuie, aby byl
navr¥en kompromis nebo vyrovnani mezi spole¢nosti a jejfmi véfiteli nebo jakymkoli Jjejich druhem
nebo jejich spoledniky nebo jakymkoli Jejich druhem: § 895 Zdkona o obchodnich spoleénostech
(Companies Act) z roku 2006. § 895 Zakona o obchodnich spole¢nostech (Cornpanies Act) z roku
2006 ma dlouhon historii, ktera se datuje do § 136 Z4kona o obchodnich spoletnostech (Companies
Act) zroku 1862 a § 2 zékona o vyrovnani akciovych spole¢nosti (Joint Stock Companies
Arrangements Act) z roku 1870 a § 24 Zakona o obchodnich spole¢nostech {Companies Act) z roku
1900 (z nichZ viechny omezovaly kompromisy nebo vyrovnani na spolecnost v likvidaci), 2 poté § 38
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47. 'V tomto daném druhu piipadi spoletnost nebo spolecnosti navrhnou véfiteliim
podminky smimého urovnani, asto s cilem umoznit, aby ptislu$né spole¢nosti
a skupina mohly pokraGovat v obchodni &innosti v situaci finan¢nich obtiZi,
jako alternativu k zah4jeni formélniho insolvenéniho fizeni.

48.  Pfi navrhovani smimého vrovndni nebo vyrovnani musi pfisluina spoleénost
vysvétlit pfisluSnym v&fitelim ve Vysvétlujicim prohlaSeni okolnosti a
podminky navrhovaného smirného urovnani nebo vyrovnani, aby se véfitelé
mohli rozhodnout s Giplnymi informacemi, zda hlasovat pro navrhovangé
smirn¢ urovnani nebo vyrovnani. Navrhujici spoleCnost ma povinnost byt
zcela oteviend, vixti soudu i pfislusnym vefitelim, aby byly poskytnuty Gplné
a pfesné informace.” Podle § 897 odst. 2 Zdkona o obchodnich spoletnostech
(Companies Act) z roku 2006 musi vysvétlujici prohladeni vysvétlovat Ginky

smirného urovnani nebo vyrovnani.*

49.  Anglicky soud rozhoduje, zda svold schiize véfiteld za udelem posouzeni
navrhovaného smimého urovnani nebo vyrovoani podle § 896 (1) Zikona o
obchodnich spolegnostech (Companies Act) z roku 2006, ktery stanovi, Ze
soud miiZe nafidit svoléni schtize nebo schiizi druhu (tiidy) v&fiteld zphisobem,
jaky soud nafidi. Anglicky soud m4 tudi dohlednou pravomoc ohledng toho,
kdo je pfedvolan na schiize a za jakych podminek.

50.  Pokud v&fitelé predstavujici 75 % hodnoty narokii pislu§nych véfitel a
vetsina, podle poétu hlav, hlasuji pro podminky daného smirného urovnani
nebo vyrovnani, vrati se navrhovatel znovu k jednani pfed anglickym soudem,
aby poZidal o posvéceni (schvéleni) navrhovaného smimého urovndni ze
strany anglického soudu podle § 899 Zikona o obchodnich spole¢nostech

Zékona o obchodnich spole¢nostech {Companies Act) z roku 1907, § 120 zikona o konsolidaci
spoletnosti (Companies (Consolidation) Act) z roku 1908, § 153 Zakona o obchodnich spolednostech
(Companies Act) z roku 1929, § 206 Zékona o obchodnich spole¢nostech (Companies Act) z roku 1948
a pot¢ § 425 Zakona o obchodnich spole¢nostech (Companies Act) z roku 1985 (z nich¥ viechny
umoZiiovaly, aby spoletnost provedla kompromis nebo vyrovnani se spoledndky nebo véfiteli nebo
jakymkoli druhem a zrusily pavodni poZadavek, Ze dana spoleénost musi byt v likvidaci).

* Re Indah Kiat International Finance Company B.V. [2016] EWHC 246 (Ch), v bodech 40 aZ 42.

*V Re Heron International N.V'[1994] 1 BCLC 667, Sir Donald Nicholls V-C uved], Ze vysvitleni
uginku planu vyZaduje, Ze pokud osoba Vyzvand, aby o ném hlasovala, ma byt schopna uplamit
rozumny Gisudek o tom, zda je plén v jejim zajmu, &i nikoliv, musi existovat vysvétleni toho, jaky
obchodni dopad na ni bude dany pléan mit. '
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51,

52.

53.

(Companies Act) z roku 2006, Anglicky soud na tomto ,schvalovacim®
jednani zv&* nivrh na smimé urovnani nebo vyrovnani podle ustdlenych
principli obsahujicich, souhrnng feteno, testy, zda navrhovatel splnil pokyny
soudu a zda dodrfel ustanoveni Zékona o obchodnich spole¢nostech
(Companies Act) z roku 2006, co se ty¢e navrhi pldnu, a posoudi, zda dany
druh (t¥ida) v&titelt byl f4dn& zastoupen tak, aby hlasovani p¥edstavovalo
kombinovanou vili piislusnych véfiteld, a zvazi, zda by poctivy a inteligentni
objektivni &len druhy (ttidy) vefiteld mohl schvilit navrthované smirné
urovnani, a posoudi, zda plén neobsahuje néjakou ,slabinu®, ktera by méla za
nisledek, Ze soud by nemél plan schvalit.’

Pokud anglicky soud vyds povolujici nai{zeni a schvéli smirné urovnani nebo
vyrovnani tak, jak je obsazeno v restrukturalizatnim  plany, jsou poté
podminky tohoto smirného urovnani nebo vyrovnani zavazné pro spoleénost a
viechny jeji véfitele (nebo vSechny véfitele piislugné tridy nebo tfid véiteld,
se kterymi je smirné urovnani nebo vyrovnani uinéno) podle § 899 odst. 3
Zakona o obchodnich spole¢nostech (Companies Act) z roku 2006,

Proto anglicky soud hraje dileZiton roli pii ndvthu a posouzeni
restrukturalizatniho planu tim, Ze vystupuje jako soud v riznych etapich za
U¢elem urdeni prav a stanoveni, zda by se navrthovany restrukturalizagni plan
meél stdt zdvaznym na zdklads anglického préva, pti uplatnéni znamych
principty, aby bylo zajifténo, Ze se piisludna thda nebo tiidy véfiteli sejdou, a
aby bylo zajisténo, Ze samotny restrukturalizatni plén je spravedlivy a vhodny
plén, ktery by mé&l zavazovat i osoby, které hlasovali proti n&mu.

Nafizeni anglického soudy schvalujici restrukturalizagni plén piedstavuje
zivazny rozsudek, a je tudiz vykonatelné a je automaticky uzngvano
v ¢lenskych statech EU podle piepracovaného natizeni & 1215/2012 o
pfisludnosti a uznvani a vykonu soudnich rozhodnuti, dle podminek tohoto
nafizeni.®  Krom& toho plati obecné pravidio mezinirodniho préva

* Viz Re Alabama, New Orieans, Texas and Pacific Junction Railway Co [1891] 1 Ch 213; Re
English, Scottish, and Australian Chartered Bank [1893] 3 Ch 385.

* Viz Re Rodenstock GmbH [2011] EWHC 1 104 (Ch); [2012] BCC 459.
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54.

55.

56.

57,

soukromého (kolize pravnich norem), Ze jakékoli zruseni nebo viprava dluhu
pravem, kterym se tento dluh ¥di, se v Jinych civilizovanych zemich uznava,
Plén mé v anglickém pravu zékonny uginek, a proto jakékoli zruseni nebo
Uprava dluhu, ktery se #{di anglickym pravem, by mé&lo byt v jinych zemich

Uznano.

Pokud by anglicky soud mé&l za to, %e navrhované podminky vyrovnani jsou
celkoveé nebo jinak nevhodné nebo nezékonné, neposvétil (neschvalil) by dané

smirné urovnani a vyrovnani,

Jedna posledni véc, na kterou stoji za to upozornit, je, e smirn4 urovnani nebo
vyrovnéni, kterd jsou &inéna podle anglického préva, b&zné& obsahuji udast
tfetich osob, af’ jiz tim, Ze tfeti osoba ud&lf prava na podporu navrhovaného
smirného urovnani (tak, jako se stalo v daném ptipadé vyrovndni v ramci
Skupiny a zapojeni spole¢nosti OKD, ktera se zarugila), nebo tim, Ze tieti
osoby jsou zprodtény role povinné osoby, napf. podminkami planu
dohodnutymi mezi hlavnimi dluzniky na zpro§téni spoludluznikd (tak, jako se
stalo v daném pifpad? ze strany vefiteld, kteti souhlasili, Ze prominou puvodni
dluh ve vysi 500 mil. EUR a ruteni dané na podporu spoletnosti OKD). Tyto
pravni principy jsou uznivany anglickymi soudy a jsou i pFipustné a zikonné
na zaklad€ anglického prava jako soucast principd p¥islugnosti (jurisdikce)

planu.’

Ruceni a smlouvy o ruéeni podle anglického prava

Nyni uvedeme struéné shrnuti principii anglického préva ohledng poskytovani
rudeni.

Smiouva o rudeni nebo poskytnuti ruteni je ve své podstats smlouva, kterou
jedna osoba (rutitel) souhlasi, Ze pfevezme urdity zavazek jiné osoby (hlavni
diuznik) vigi theti osobd (véfitel). Nicméng presné podminky, za kterych je

" Re T&N Ltd (No 4} 12006] EWHC 1447 (Ch), [2007] Bus LR 1411, bod 45. Dale viz Re Lehman
Brothers International (Europe) (in administration) (No 2) {2009] EWCA Giv 1161, [2010] Bus LR
489 body 62 a# 65,
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odpovédnost sjednana, zavisi na podminkich smlouvy o poskytnuti rudeni
dohodnutych mezi smluvnimi stranami.

58.  Smlouva o poskytnuti ruteni se tedy uzavira za G¢elem pievzeti sekund4rniho
zavazku, i kdyZ podminky smlouvy o poskytnuti rudeni nékdy ukladaji
primémi zivazek. V tomto pfipadé ¢&lanek 18.1 Smiouvy SSCF vysiovng
vytvaii nejen rudeni (sekundami zavazek), ale rovn&Z — v pripads, kdyby
jakakoli zarutena odpovédnost byla nevymahateln4, neplatn4 nebo nezikonna
~ pHimy ,od$kodfujici zdvazek za Castku, kterou by jinak bylo mozné
vymahat na zikladé rugeni.

59.  Prima facie, rugitel se nejen zavazuje plnit v p¥ipadg, ze dlunik nebude plnit,
ale také se zavazuje zajistit, aby hlavai dluznik plnil ®

60.  Smlouva o ruteni vznika, stejng jako jakakoli jing smiouva podle anglického
prava, nabidkou a pfijetim, podloZenymi ,,protipln&nim® (pokud se nejedna o
smlouvu formou dokumentu se specidlni formalitou nazvaného »deed®, jako
v pfipadé Smlouvy ICA, kde je protiplngni déno samou existenci deed).’
s»Protiplnéni“ je poZadavek pii absenci dokumentu »deed”, protoZe anglické
pravo obecné nevymah4 beziiplatné piisliby, pokud neni dodrena formalita
»deed”. Pozadavek na »protiplnéni® je tedy poZadavek na hodnotu, ale
takovy, ktery lze snadno podle soudcovského prava splnit. »Protiplnéni* se
miZe sklddat z jakéhokoli piinosu, i nomininiho piinosu pfislibu zaplatit 1
Euro, pokud bude poZadovéno, nebo jednoduse slibu néco udélat, daného
rutiteli nebo jiné osobs, jako napiiklad hlavnimu dluznikovi, nebo namisto
pfinosu miiZze pfedstavovat pravni (nikoli nutn& ekonomickou) nevyhodu pro
vétitele'’. Napiiklad pokud rugitel zaru¢uje né&jaky budouci dluh nebo
transakci a smlouva nema formu deed, miZe byt onim protiplngnim slib na
strané véfitele poskytnout ptjeku hlavnimu dluznikovi nebo uzaviit transakci,
popfipadé samotny akt uvedeného. I kdyZz (ak je tomu b&#n&) ruditel
z transakce neodvozuje Zadnou vyhodu, véfitel utrpi Ujmu, kterd predstavuje

* Chitty on Contracts (32. vyd.), body 45-001.
* Chitty on Contracts (32. vyd.), body 45-019 a 45-022.

" Podrobnou diskusi o poadavku »protipinénf* za rateni obsahuje Rowlagt (6. vydani, 1999) kapitola
2.
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61.

62.

63.

64.

65.

dostate¢né protiplnéni. Rudeni i za minuly dluh nebo transakci je platné,
pokud vétitel slibi, e nebude pod4vat zalobu na hlavniho dluZnika nebo da
¢as hlavnimu diuznikovi, nebo pokud tak skuteng udini na #adost rutitele. !!

Role a povinnosti spravci zajisténi / agentii pro zaji$téni a administratora

piijéek podle anglického préiva

U syndikovanych ptijéek, kde si dluznik pij¢uje penize za podminek smlouvy
0 Uvéru a je zde nekolik vefiteld phsobeich vedle sebe jako syndikat, je
vyhodné mit jednoho zastupce, ktery zastupuje véfitele jako orgén pro celou
fadu udeld, dasto vietnd Zadosti o splaceni a vymahani jakéhokoli zajisténi

nebo ruéeni,

Proto jsou b&Zné ve smlouvé o piijéce ustanoveni o Jjmenovéni administratora
pijcek, ktery je povinen vykon4vat povinnosti stanovené v piisluiné smiouvé
0 pijéce. Mezi tyto povinnosti b&ng patfi oznamovéni dluZnikovi (jménem
viech v&fitell) a vykonavani mechanickych a administrativnich toli jménem
celé skupiny pfislugnych vafitelt.

Administrétor plijek je normaln& jmenovén jako zastupce pro vykon téchto
pislusnych funkci jménem skupiny dluznikd a tento mechanismus
zastupovani je vyhodny a prakticky zpisob, jak umoZnit skuping vafitela
jednat jako jeden celek.

Administrator plijéek je bdns, za platnych podminek, povinen jednat podle
vétsinového souhlasu nebo pokyné véfiteld. Smilouva o pijéce nebo smlouva
mezi véfiteli obsahuje pfisluné ustanoveni o v&ting vefiteld, kterd je ¢asto
66,6 % piisluSnych véfitell. Proto napiiklad za utelem urychleni splaceni
dluhu po prodleni, mi¥e byt udinéno rozhodnuti vetsiny véfiteld umoziinjici
nebo nafizujici administratorovi pljéek dat dluznikovi vyzvu ke zrychlenému
splaceni.

Na druhou stranu agent pro zajisténi/sprivce zajistdni, souhmnné fedeno, jsou
dal§im zastupcem vifitelt, ale takovym, ktery dr# zajistovaci préva a dluhové

r

H Chitty on Contracts (32. vyd.), body 45-022 a 45-023,
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66.

naroky jako agent/spravce (svéfensky spravee) pro poskytovatele ptjcek.
Opet podotykame, Ze tato struktura, kterd ma umosnit drZeni bali¢ku zajisténi
jménem skupiny vefiteli, misto aby transakce musela byt strukturovéna tak, Ze
kazdy vétitel de jednotliva zastavni prava fragmentovang. Préva a povinnosti
agenta pro zajisténi/spravee zajisténi jsou rovnéz fe§ena smluvnim a trustovym
pravem (pravo tykajici se svéfenskych sprévcti)'?, jak je stanoveno
v pfislusnych zajidtovacich a smiluvnich dokumentech a rovné? normalng
v listing typu ,,deed” mezi viiteli. Listina typu ,,deed” mezi véfiteli Jje, jak
nazev napovida, smlouva, kters upravije vztah mezi samotnymi véfiteli, a
proto b&Zné fesi prioritni priva jednotlivych trid vefitelii a jiné zéleZitosti,
které vyzaduji upravu mezi vé&iteli inter se a mezi véfiteli a dluznikem a/nebo

jinymi povinnymi osobami.

RovnézZ stoji za to struéné shrnout zplisob, jakym jsou b&ng drZeny dlubopisy,
které jsou obchodovany prostfednictvim burz cennych papird napt. v Irsku
nebo Lucembursku. Clearingovy agent pro burzu jako nap¥, v Lucembursky je
Clearstream nebo Euroclear, umozituje obchodovéni p¥islusnych »dluhopist
prostfednictvim clearingovych systéml od kupujiciho k prodavajicimu,
existuje pouze jeden ,,globalni dluhopis®, ktery je b&in& zaregistrovin na
jméno uschovatele jednajiciho za Clearstream nebo Euroclear, pficemz
zékladni z&jmy kupujicich a prodavajicich (skute¢nych vlastniki dluhopisii)
jsou uznavany zapisy vknihach Clearstream a Euroclear (namisto drZeni
jakychkoli dokumentt pfedstavujicich samotné dluhopisy). Existuji b&zng
podminky stanovené v pfisludnych smiouvach, které umoziiuji, aby piislusni
skute¢ni vlastnici dluhopisi za uritych okolnosti pozadali o definitivni
dluhopisy (tj. jednotlivé dluhopisy), naptiklad pokud burzy prestanou
obchodovat nebo n&kdy v pfipadé poruSeni zivazki. PHislugng prava jsou
stanovena v dané smlouva. Celkovym ugelem téchto struktur je umoznit
snadné obchodovani mezi plistusnym kupujicim a prodavajicim, aniZ by

2 V anglickém pravu, pokud existuje ,trust™, »Spravee” (svéfensky spravee) dri aktiva Jako svifensky
spravee pro jednoho nebo vice w»Viastniki“, a to za podminek dokumentu, ktery obsahuje podminky
trustu. Koncept trustu se &asto vyuZivg u syndikovanych pijéek, aby umoznil Spravei zajisténd dret
zastavni prévo na aktiva véfitelii nebo Jinych ve prospéch vétiteli.
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dochazelo k pred4vani fyzickych diuhopist pokazdé, kdyZ je realizovan
obchod.

67.  Existuje fada piipadi, kdy byly tyto struktury uznany nebo posuzovany podle
anglického prava, a rovngs existuji ptipady, které se dostaly pfed anglické
soudy, kdy byla posuzovéna priva udélena piislusnym ,,dritelfim* dluhopisti
na zaklade sekuritizatnich smluv, veetng smiuy podle préva stitu New York.
Tudiz, naptiklad;

A, Co se tyde administritora piljéek nebo agenta pro zajidténi, v p¥pads
Torre Asset Funding Limited & anr v The Royal Bank of Scotland plc
[2013] EWHC 2670 (Ch) anglicky soud posuzoval smiuvné uloZené
povinnosti administritora pijéek v rameci komplikované sekuritizovang
struktury, kterd méla standardni formu dokumentu sdruzeni Loan
Market Assocation (-LMA%). Soud rozhodl, Ze presné povinnosti
administrdtora v jakémkoli  konkrétnim pfipadé jsou uréeny
vyslovnymi podminkami smlouvy mezi smluvnimi stranami a Ze
neexistuje Zadny jasng definovany soubor obecnych povinnosti na
zéklad® ohecného priva (prdva vytvafeného soudci na ziklads
zvykového préva nebo pravnich precedentd), kters Jsou automaticky
uloZeny administratorovi u transakef tykajicich se financovani, a %e ize
jen omezen& implikovat daldi povinnosti do podrobnych finanénich
smiuv uzavienych sofistikovanymi stranami. Co se tyvee podstaty
sporu, nirok juniorniho véfitele, ktery tvrdil, e utrpél ztrétu z divodu
toho, Ze administrator ddaing neoznimil piipady poruseni smlouvy, byl
soudem zamitnut v situaci, kdy soud shledal, %e pokud pfisluina
smlouva stanovila, ¥e povinnosti administritora jsou  vylutng
mechanické a administrativn{ povahy, neni administritor povinen &init
hmotné, hodnotici Usudky, zda na zaklads skutetnosti doglo k piipadu
poruseni. Rozsudek posiluje principy, Ze pokud neni uvedeno jinak,
tento administrétor pijéek nebo agent pro zajisténi pini velmi
omezenou roli v ramci transakei syndikovaného financovéni, kters m4
ve své podstats mechanicky a administrativni chara'lkter.
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B. Co se tye spravce zajidténi, v pipadé Saltri IIT Ltd v MD Mezzanine
S4 Sicar & Ors [2012] EWHC 3025) anglicky soud posuzoval
povinnosti a pravomoci piistugného spravee zajisténi (v situaci, kdy
spravce zajisténi spoléhal na specifikovana smluvni a vymahaci prava
v pfislusnych smlouvach, mezi které patiila smlouva o seniorni pljcce,
smlouva o mezaninové pijéce, mezivéfitelskd smlouva a zastavni
préva drZend sprévcem zajisténi) prominout naroky a prodat aktiva
formou vykonu zéstavniho prava, pro splaceni seniornim véfiteliim,
kdy nebyly dostateéné zpen&Zené Castky na vyplaceni mezaninovych
veéfiteld, kteff byli podiizeni na zskladi pfisludnych dohodnutych
smluvnich struktur. Mezaninovi v&fitelé nérokovalj po spravci
zaji¥téni tdajnoun Skodu,™ ale anglicky soud, pti dikladné analyze prav
a povinnosti spravce zajidténi, jak byla stanovena v pfislusné smluvni
dokumentaci, zamitl nirok vigi spravci zajisténi. Tento ptipad je
pfikladem toho, kdy anglicky soud pfistupuje k takovému naroku tak,
Ze prostuduje a podrobn& posoudi smluvni podminky dohodnuté mezi
Jednotlivymi sofistikovanymi obchodnimi stranami, jak jsou stanoveny
v souboru smluv, které zahrnovaly nebo stanovily:-

i smlouvy o pljckach (smlouvy o pijckéach, na zakiads kterych
seniorni véfitelé poskytovali pij¢ky, a smlouva o mezaninové
pilljcce, na zaklad® které mezaninovi v&fitelé poskytovali
pijeky);

B Podstata piipadu byla, e dlunik se nachézel ve vaZnych finanénich potiZich. Seniorni vititelé dali
pokyn sprévci zajisténi (v souladu se smlouvou mezj véfiteli), aby uplatnil zajisténi a preved] podnik
dlunika na specidlni prostiedek vlasinény jednim ze seniornich vé¥itelis za udelem restrukturalizace.
Mezi néroky vzmesenymi mezaninovymi véfiteli byla tvrzeni, e sprivee zajiténi porudil svou
povinnost vyplyvajici ze smlouvy mezi vi¥iteli a porulil svou spravcovskou povinnost viidi
mezaninovym véfitelim. Anglicky soud shledal, Ze uréits osoba miize Jjednat jako svéfensky spravee
v nékterych ohledech a v jinych ohledech ne, a Ze pokud se jedn4 o sofistikované strany, kter¢ uzaviely
komer¢ni smiouvy na viprava svych vztahi, rozsah a povaha téchto povinnosti jsou vymezeny témito
smlouvami. Podle téchto smluv byly néroky mezaninovych véfitelit podiizeny ndrokiim seniornich
V&fitell a spravee zajisténi byl povinen ¥idit se pokyny seniornich véfiteld, i kdyz tyto pokyny byly
v neprospéch z4jmii mezaninovych véiteli. Smlouva mezi veéfiteli vyslovng stanovila, Ze v kontextu
uplatnéni zajidténf se rozsah povinnosti spravee zajiSténi vi¢i mezaninovym véfitelim neni nijak
odlisny ani v&t§i neZ povinnosti zéstavniho véfitele viidi zdstavnimu dlunikovi podle obecného prava,
coZ neni povinnost svéfenského sprivce. '
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ii. jmenovani administratord piijéek pro zastupovani pHisluinych
vefitell (administritor seniornich piljéek jmenovany podie

smlouvy o seniorni pijéce pro zastupovani seniornich véfitelt a
administrator mezaninovych piijéek jmenovany podle smlouvy

© mezaninové pljéce pro zastupovani mezaninovych véfiteld);

iii. jmenovani spravce zaji§téni za podminek smlouvy mezi
véfiteli, jeho pravomoc{ a povinnosti p¥i jakémkoli uplatiiovani

zajidténi; a

iv, pofadi dluhu, coZ je dohoda mezi véfiteli o tom, e seniorni
véfitelé budou mit nejvy3si prioritu pfi uplatngni a mezaninovi
vetitelé budou podfizeni praviim seniornich véfiteld, a to na

‘ zaklade sjednanych podminek smlouvy mezi véfiteli,

C. Co se tyte pfipadd, kde byla posuzovéna prava udélena piislu§nym
»drZitelim* dluhopisi na zéklad® sekuritiza¢nich smiuv, véetné smluv
podle prava stitu New York, anglicky soud posuzoval struktury a
definitivizani prava tichto plislunych ,drziteld dluhopisi
v nasledujicich piipadech, které se viechny tykaly restrukturalizacnich
pland a otazky, zda ,dritel dluhopisu®, ktery nedrZel skutetny
dluhopis, ale ktery mohl za urditych okolnosti poZadovat vydani
fyzického dluhopisu, mohl byt potencislnim v&fitelem za Glelem
hlasovani o restrukturaliza&nim planu.

4 i. Ptipad Re Castle Holdco 4 Ltd [20097 EWHC 3919 (Ch), kde
Norris J spoléhal na potencilni pravo poZidat o definitivni
dluhopisy, aby ,skutecni viasmici mohli .. byt Fdadné

povaZovani za potencidini véFitele™;

il. Pripad Re Gallery Capital SA (unreported, 21 April 2010}, kde
Norris J mé&l za to, ¥e skutedni vlastnici dluhopisti jsou
potencilni véfitelé;

iii, Piipad Re Co-operative Bank pic [2013] EWHC 4072 {Ch), kde
Hildyard J popsal z&vér Norris J v ptipadech Castle Holdco a
Gallery Capital, e skutetni vlastnici dluhopist jsou
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potencialni vétitelé, jako ,Jogicky i ... naprosto odivodnén e
jak prohlasil Hildyard J, ,prdvo toho, kdo md skutecny ndrok
na vyidddani prdvniho ndroku, je analogické postavent

potencidiniho véFitele; a

iv, Ptipad Re Magyar Telecom BV [2013] EWHC 3800 (Ch), kde
David Richards J uvedl, ze: ,, Veéritelé 2 dluhopisii nejsou p¥isné
vzato véritelé spolecnosti, pokud a dokud nejsou dluhopisy
zaregistrované na jejich jméno. Existuj{ vsak okolnosti na
zdkladé smlouvy o vystaven, kdy dluhopisy mohou byt

zaregistrovdny na jejich jméno a oni Jsou tim padem

potencidini véfitelé spolecnosti, a tudi? , veFitelé“ pro ucely §
899 Zdkona o obchodnich spolecnostech (Companies Act) z
roku 2006«

Anglické pravo spoletnosti a npravidlo vnitintho Fizeni%

68.  Zabyvame se principy anglického priva a »pravidlem vnittniho f{zeni* (tzv.
windoor management rule), protoZe n&které zotazek, které nam byly
poloZeny, se tykaji opravnéni spole¢nosti OKD uzavtit rudeni. I kdyz bychom
ofekavali, Ze se interni Fidicf pravomoci spole¢nosti OKD budou Fidit &eskym
pravem vzhledem ktomu, ¢ OKD je Ceskd spole¢nost, nastinime jako
pomiicku pro ¢esky soud principy anglického prava v této oblasti.

69.  Pfed Prvni smémici Rady EHS o obchodnich spolegnostech (a ustanovenimi §
40 odst. 1 Zakona o obchodnich spole¢nostech (Companies Act) z roku 2006)
anglické obecné pravo stanovilo, e podie pravidla, které bylo oznatovano
jako ,pravidio wvnitintho fizeni®, tfeti osoby jednajici v dobré vife se
spole¢nosti maji pravo pfedpokladat, ¥e interni postupy spoleénosti byly
dodrZeny, a proto naptikiad smlouvy uzaviené mezi uritou spoletnosti a tieti
osobou mohly byt vymahany touto tfet! osobou viigi spole¢nosti bez ohledu na
to, zda byly dodrZeny spravné vnitin{ postupy.™ Cl. 9 Prvni smérnice Rady

" Royal British Bank v Turquand (1856) 6 E & B 327. Srov. také TCB Ltd wGray [1986] Ch 621, 635,
kde Sir Nicholas Browne-Wilkinson V-C (jchoZ rozsudek byl potvrzen pti odvolni: [1987] Ch 458)
uvedl, Ze stard dokirina nep¥fmého zjisteni zakladatelské listiny a stanov spolednost, zmirnéna
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EHS o obchodnich spole¢nostech byl ptenesen do anglického prava § 40 odst.
1 Zakona o obchodnich spolegnostech (Companies Act) z roku 20006, ktery
stanovi'>;

» Ve prospéch osoby jednajici s uréitou spole¢nosti v dobré vite
se opravnéni jednatel( zavazovat spolenost nebo tim povait
jiné osoby povaZuje za neomezenou jakymikoli omezenimi

podle ustavujicich dokumenti spole¢nosti.«

70.  § 40 odst. 2 Zikona o obchodnich spolegnostech (Companies Act) z roku 2006
vysvétluje, co se mysli osobou jednajici se spoletnosti v dobré vite ve smyslu
§ 40 odst. 1 takto:

»Za timto ucelem—
(a) osoba ,.jedn4 se” spoletnosti, pokud je t¥astnikem
jakékoli transakce nebo jiného tkonu, jich je spoletnost
tcastnikem,;
b) osoba jednajici se spolednosti—
(i) neni povinna zji§tovat jakdkoli omezeni
opravnéni {lent pfedstavenstva zavazovat spole¢nost
nebo tim pov&fovat jing,
(i)  mase za to, e jednala v dobré vite, pokud neni
prokéazan opak, a
(iif)  nema se za to, Ze jednala ve ¥patné vife, pouze
z ditvodu, Ze v&dela, Ze urity ukon je nad ramec
opravnéni ¢lent pfedstavenstva podle ustavujicich
dokumentl spoletnosti.«

pfipadem Turquand, zpisobovala obchodni komplikace a nespravednost a byla z velké &isti
odstranéna ustanovenimi, kterd uvedla v platnost &1. 9 Prvni smérnice Rady o firemnim prava EHS.

' Timto novym paragrafem nebyla zamyslena #4dnA podstatnd zména zékona. Viz ,, White Paper* (Bilou
knihu) (zpréva britské vlady vysvitlujici ugel navrhované legislativy) vydanou ohledn® navrhovaného
zikona o obchodnich spolednostech (Companies Bill), Modernising Company Law (body 28 — 29) kde
Jje obsaZen komentaf navrhu zdkona: ,.Zskladni pravidlo ... jako podle stivajictho zakona, je to, Ze
osoby, kter¢ obchodn® jednaji se spoletnosti, jsou opravnény piedpoklidat, ¥e pfedstavenstvo mé
pravomoc uzavirat zdvazky jménem spolednosti a povéfovat tim jiné osoby. Proto si nemuseji délat
starosti, co je uvedeno v ustavujicich dokumentech spoletnosti.* '
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71.  PoZadavek, Ze jednani musi byt ,,v dobré vite“ zajist'uje, Ze namitka zaloZena
na absenci oznameni by nebyla k dispozici nékomu, kdo nejednal upHmné a
poctivé pfi jednani se spolednosti.!® Nicméné toto zikonné vyjadieni znamen4,
Ze je moZné, aby osoba jednala v dobré vite navzdory tomu, Ze vi, Ze je urdity
Gikon nad rdamec opravnéni ¢lenti pfedstavenstva podle ustavujicich dokument;
spolednosti.'” Navic jednajici osoba je rovnéz chranéna zdkonnou presumpci,
Ze jednala v dobré vite, pokud neni prokaz4n opak.

72.  Na zékladé anglického préva obchodnich spolegnosti &lenové ptedstavenstva
(jako organ spoletnosti, kterému je svéfena skutednd pravomoc fidit jejf
zéleZitosti) mohou delegovat svou pravomoc na vybor élent prfedstavenstva,
generalniho feditele nebo jakéhokoli jediného jednatele nebo zastupce (at’ jiz
formou jmenovéni zastupce, nebo jinak) za Gfelem proplijéeni vyslovné
skutetné pravomoci a umoZnéni, aby byla spoletnost timto zmocnéncem

zavazovana.'®

73.  Zakon o obchodnich spoletnostech (Companies Act) z roku 2006, § 43 odst. 1,
stanovi, Ze jsou dva zplisoby, jakymi mohou &lenové piedstavenstva zZajistit,
aby se spolecnost zavizala: jeden piimo spolenosti a druhy prostfednictvim

opravnénych zistupct jejim jménem. V tomto odstavci je stanoveno:

s»Podle priva Anglie a Walesu nebo Sevemntho Irska miize byt

uzaviena smiouva—

' Viz ptipad Barclays Bankv TOSG Trust Fund [1984] BCLC 1, 18; Smith v Henniker-Major & Co
[2003] Ch 182, CA body 108, kde Carnwath LJ aved], 7 celkova politika paragrafu ,,se jevi takova, Ze
pokud je uréity dokument pfedloZen jako rozhodnut piedstavenstva nékym, kdo zjevné jednd jménem
spole¢nosti, v situaci, kdy neni diivod pochybovat o Jjeho autenticité, osoba jednajici se spole&nosti

v dobré vite by ho mé&la byt schopna brit za bernou minci®. Tieti osoba nemiize spoléhat na zddnlivou
pravomoc, pokud je jeji pfesvédéeni nepoctivé nebo iraciondlni, co zahrouje predstirdnd, 7 nevidi,
nebo neopatrné jednani: viz ptipad Thanakharn v Akai Holdings Ltd (No 2) [2011] 1 TIKC 357, jak byl
uplatnén anglickym odvolacim soudem v pfipadé Quinn v CC Automotive Group Ltd [2011]1 2 Al ER
(Comm) 584, CA, bod 23. Viz také piipady LNOC Ltd v Watford AFC Ltd [2013] EWHC 3615 body
90-2; Acute Property Developments Ltd v Apostolou [2013] EWHC 200 (Ch), bod 39; a PEC Ltd v
Asia Golden Rice Co Ltd [2014] EWHC 1583 (Comm) bod 73.

" Thistruje to ptipad Ford v Polymer Vision Ltd [2009] 2 BCL.C 160. Nebylo moZné argumentovat
absenci dobré viry, i kdyby tfeti osoba védéla, 7c jednani ptedstavenstva, na kterém byl jeji dluhopis
schvélen, bylo vadné podle ustavujicich dokumentii spole¢nosti, protoZe ozndmeni osobdm majicim na
néj narok nebylo déno, a mélo se za to, Fe se konalo v UK {bod 78). Jak uved! Blackburne J v bodg 73,
dobri vira je ,,prubifsky kamen®, '

*® Hely-Hutchison v Brayhead Ltd [1968] 1 QB 549, 583, CA, podle Lorda Denninga MR.
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(a) spoletnosti, a to pisemné pod jejim firemnim razitkem,
nebo
(b)  jménem spoletnosti, osobou jednajici na zdkladé jejiho

opravnéni, a to vyslovného nebo implikovaného.“

74.  Proto § 43 odst. 1 pism. b) v¥slovn& umoZiiuje, aby pfedstavenstvo spoletnosti

jmenovalo nebo povéfilo zastupce nebo jinou osobu dle svého uvaZeni, aby

podepsal(a) smliouvu jménem spoleénosti. Tento odstavec rovnéZ pfedpoklada,

Ze toto opravnéni miiZe byt vyslovné nebo implikované, takze zastupce miiZe

byt opravnén, i kdyZ jeho kroky nebyly schvaleny Zidnym formalnim

usnesenim predstavenstva.

75.  Nyni uvadime jednotlivé otazky, které nadm byly poloZeny v pokynech, a
uvadime nase odpovédi na né,

Otazky, které Fefime na zidklad€ anglického priva pro éesky soud

76.  Existuje primérni dluh na zakladé Smiouvy SSCF?

77.  Nase odpovéd je ,,ano®, primarni dluh existuje na zakladé anglického préiva.

NiZe uvadime nase dGvody.
A. Smlouva SSCF byla uzaviena jako dohoda mezi jednotlivymi

smiuvnimi stranami, kterymi jsou New World Resources N.V (dale jen
»~Spoletnost), NWR Holdings B.V (déle jen ,,Midco®), Plvodni
ruditelé, mezi které patfila i spoleénost OKD (podle definic Pivodniho
véfitele se jednalo o osoby uvedené v pfiloze 1, €asti A, a podpis
smlouvy spolenosti OKD), Pivodni véfitelé (ktefi méli pljcit 35 000
000,- EUR), Deutsche Bank AG (dale jen ,,Agent”} a Citibank N.A
(déle jen ,,Agent pro zajisténi*).

Smlouva SSCF se ¥idi anglickym pravem, (s vyjimkou piilohy 9, ktera
se Fidi pravem statu New York): ¢l. 40 (a) a (b).

Podle ¢lanku 2.1, za podminek Smlouvy SSCF, Véfitelé poskytuji
terminovanou pijcku v eurech v Ghrnné vyii odpovidajici Celkovym

Prague 1743505.3

26



zavazkim. Celkové zavazky jsou definovany jako tfihrn Zavazkil, coZ
¢ini 35 000 000,- EUR ke dni uzavieni Smlouvy.

Podle ¢lanku 6.1 byla spole€nost Midco povinna splatit plnou vysi
Nesplacené pijcky v Den splatnosti. Den (Datum) splatnosti je
definovén jako den pfipadajici na dva roky po Datu G¢innosti. Datum
udinnosti mé& vyznam dany terminu Datum G&innosti restrukturalizace
v Planu, které bylo zase definovdno jako ,Datum uinnosti
restrukturalizace” znamend datum, kdy spoletnost NWR NV potvrdi
Veéfiteldm ucastnicim se planu, Z¢ Podminky planu restrukturalizace
byly splnény, popfipad& prominuty*.

Vzhledem k tomu, Ze SSCF byla super prioritni nova piijcka ve vysi 35
000 000,- EUR poskytnuti spole¢nosti Midco pro potieby Skupiny, a
za okolnosti uvedenych vyse ve Vysvétlujicim prohlaSeni by anglicky
soud nemél Zidny problém uznat primami diuh dluzny pfislu$nymi
dluzniky na zéklad¢ Smilouvy SSCF a nemé&! by Zadny problém vydat
rozsudek na splaceni astek pijéenych vsouladu se smluvnimi
podminkami dohodnutymi Smlouvou SSCF a podle podminek planu

vyrovnani posvéceného anglickym soudem.

78.  Je Rugeni dle SSCF platné a zdvazné pro spoletnost OKD za plnou vysi

nesplacené jistiny a narostlého neuhrazeného troku a byla by takto uznéna a

vymahéna anglickym soudem? Vezméte prosim v ivahu zejména nasledujici:

A.

B.

prospéch spole¢nosti OKD z poskytnuti Ruceni dle SSCF;

protiplnéni poskytnuté spoletnosti OKD za poskytnuti Rudeni dle
SSCF;

jakykoli stfet zajmii mezi spole¢nostmi OKD a NV;

jakykoli stfet z&mid mezi spoleCnosti OKD a Boudewijnem
Wentinkem (Elenem piedstavenstva spole¢nosti NV);

uzavieni Smlouvy SSCF a plna moc, na zdkladg které spolenost OKD

uzaviela Smlouvu SSCF a
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F.  tvrzeni, Ze spoletnost NV nutila spoleénost OKD poskytnout Ruceni
dle SSCF.

79.  Nafe odpovéd na tuto otizku je ,ano*, Rueni dle SSCF a odskodnéni
poskytované spoleSnosti OKD v ¢lanku 18.1 Smlouvy SSCF" jsou platné a
z4vazné pro spoletnost OKD za plnou vy3i nesplacené jistiny a narostl¢ho
neuhrazeného troku a podle naseho nazoru by anglicky soud bez problémit
vydal rozsudek proti spole¢nosti OKD jako rugiteli za tuto nesplacenou jistinu
a trok, protoZe spoletnost OKD uzaviela rutitelské zdvazky uvedené ve
Smlouvé SSCF, a proto je témito zévazky vazina na ziklade anglického prava
obchodnich spoletnosti. Nage dévody a komentd# kbodim A az F

v pfedchozim odstavci jsou nasledujici.

A. Budeme se zabyvat otizkami tykajicimi se protipinéni a prosp&chu
spoletnosti spoletné (otazka vbodé A a B v pfedchozim odstavci),

protoZe spolu navzijem souvisi.

i Zaprvé, co se tyle protiplnéni za smlouvu o ruceni, jak jsme
nastinili v nafem shrnuti anglického prava o rueni (vySe),
protipinéni miize byt ptislib na strané véfitele (kterym na
zéklad® podstaty tohoto p¥ipadu jsou véfitelé ¢astky 35 mil.
EUR) poskytnout Gvér nebo uzavfit transakci (pljeni Eastky
35 mil. EUR) nebo samotny tikon poskytnuti nebo uzavieni.

ii. Jak zdtraziiujeme, 1 kdyZ (jak je tomu b&Zn&) rutitel neziska
74dny prospich zdané transakce, véfitel (v tomto pfipadé

19 ¢lanek 18.1 Smlouvy SSCF stanovi, co se tyée odpovédnosti Rutiteli: ,KaZdy Ruitel
neodvolatelng a bezpodmineén® spoleéné a nerozdilng: (a) zarutuje kazdé Financujici strané v&asné
plnéni viech zévazki ka?dé Povinné osoby vyplyvajicich z Finantnich dokumenti; (b) zavazuje se
vii¢i kazdé Financujici strang, %e kdykoli jind Povinna osoba neuhradi jakoukoli Sastku, kdyZ je splatna
podle jakéhokoli Finan¢niho dokumentu nebo v souvislosti s nim, Ruditel okam¥it# na vyzvu uhradi
tuto ¢astku, jako kdyby byl hlavnim dlunikem; a &s{c) souhlasi s ka¥dou z Financujicich stran, Ze
pokud jakykoli jim zaruteny zévazek je nebo sc stane nevymahatelny, neplatny nebo nezakonny,
od¥kodni, jako nezavisly a primérni zavazek, tuto Financujici stranu okamZité na vyzvu za vetkeré
ndklady, $kody nebo zivazky, které ji vzniknou kvilli tomu, Ze Povinna osoba (dluZnik) neuhradi
jakoukoli &astku, jakou by musel uhradit, kdyby nenastala tato nevymahatelnost, neplatnost nebo
nezékonnost, na z4klads kteréhokoli z Finanénich dokumenti v den, kdyby byla splatna, Castka splatna
Rutitelem na ziklad® tohoto odtkodnéni nesmi presdhnout &astku, kterou by musel ubradit podle
tohoto &lanku 18, kdyby narokovana ¢astka byla vymozZitelné na ziklad? ru€eni.”
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iii.

iv.

vi.

pijCujici strany) utrpi djmu ze zikona (poskytnutim pijcky),

coZ je dostatené protiplnéni.

Proto na zakladé podstaty tohoto pfipadu a s pfihlédnutim
k podminkim Smlouvy SSCF a superseniomi pljce ve vysi 35
mil. EUR, neni pochyb o tom, %e bylo poskytnuto protiplnéni
za ruCeni spoletnosti OKD, takZe smlouva o ruceni je

vymahatelna a platna na zakladg anglického prava.

Upozorfiujeme, Ze vanglickém pravu se anglické soudy
nezabyvaji otdzkou, zda poskytnuté protipln&ni je ,,dostate¢né*
nebo zda mé pfiméfenou hodnotu, kdyZ urtuji, zda je urdity
smluvni zévazek vymahatelny.”® Navic anglické prévo
poZaduje, aby protiplnéni vychéazelo od opravnéné osoby (v
tomto p¥ipad& osob poskytujicich pijeku).!

Co se tyte otazky prosp&chu spolecnosti, vzhledem k tomu, Ze
se jednd o ruceni poskytnuté spoletnosti OKD za poskytnuti
nové penéZni pljcky a za restrukturalizaci posvécenou
(schvélenou) anglickym soudem ve formé restrukturalizaéniho
planu, ktery vyslovné potital stim a vysvétloval véfitelim
superprioritni novou penéZni piljéku a poskytnuti rudeni
spole¢nosti OKD, podle naseho nizoru by anglicky soud nemsl
#adné pochopeni pro jakykoli argument spole¢nosti OKD v tom
smyshu, Ze spole¢nost OKD tdajné neobdrZela zadny prospéch
za ruceni, které poskytia.

Divod, pro¢ by anglicky soud zamitl namitky spolednosti
OKD, je podle naseho nazoru ten, Ze spoletnost OKD obdrZela
vdaném piipadé prospdch, protoze celkovym cilem
restrukturalizaniho planu bylo zachréanit Skupiny, a spole¢nost
OKD jakoZto soutast Skupiny, pfed insolvenci a jeji celkovou
neschopnosti splatit nevhrazeny dluh v dobé

* Viz Chitty on Contracts, (32. vyd.), body 4-014.

! Viz Chitty on Contracts, (32. vyd.), body 4-037.
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viii.

restrukturalizaénibo planu. Alternativou pro spolenost OKD

v dobé realizace planu byla povinnost splatit pfedchozi hlavni
nesplaceny dluh, coZ by spoletnost OKD zjevn& nebyla

schopna ucinit.

Jednotlivd smirna urovnéni vidlend do restrukturaliza¢niho
planu umoZnila spole¢nosti OKD a spolenostem Skupiny
odepsat vyznamné &astky dluhu ve smyslu smirného urovnani
nabizeného Skupinou a jejimi spolenostmi, pfi¢emZ jednim
z prvkl t&chto smirnych urovnani byla novd penéZni pljcka
zarudenda spolecnosti OKD scilem umoZnit Skupingé a
spole¢nosti OKD pokratovat v obchodni €innosti za vyuziti
této noveé pendZni pljcky.

Podle &lanku 4 nafizeni €. 1346/2000 o insolven¢nich ¥izenich
se ¢eska insolvenéni fizeni v p¥ipadé spoletnosti OKD idi
¢eskym pravem jako lex concursus, s vyjimkami stanovenymi
v &lancich 5-15. Clanek 13 stanovi v podstats, Ze transakce,
ktera se #idi anglickym prdvem, jako napiiklad pfedmétné
ruteni, nemfize byt napadena podle ¢eského insolvenéniho
zdkona, pokud nejsou Zadné moZnosti, jak ji napadnout podle
anglického prava na zdkladé skutkové podstaty daného
konkrétniho pripadu®’. Co se ty&e anglického préva, neexistuji
diivody, na jejichZz zdklad¢ by bylo moZné se rudeni vyhnout
podle obecného prava (jak je obecng feSeno v tomto Spoleném
posudku) nebo na zakladé insolventniho prdva. Napiiklad,
pokud by bylo naznateno, Ze spoletnost OKD obdrzela
mnohem niZ$f hodnotu za poskytnuti ruceni, neZ je hodnota
poskytnuti rudeni, Zddny narok na vyhnuti se rufeni podle
ustanoveni o podhodnoceni uvedeného v § 238 britského
insolvenéniho zékona (Insolvency Act) z roku 1986 by nemohl
uspdt, protoZze v § 240 odst. 5 insolven¢niho zikona

’

2 Viz obecné komentat k Eldnku 13 v publikaci Moss, Fletcher and Isaacs, body 8.255 — 8.267.
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* ix.

(Insolvency Act) z roku 1986, pfi Tfefeni transakci
s nepfiméfenym protiplnénim, je obsaZeno ustanoveni, Ze

»ooud nevydd na zdklad¢ tohoto paragrafu nafizeni
tykajici se transakce s nepfiméfenym protiplnénim, pokud
je splnéno—

(a) Ze spoletnost, kterd transakci uzaviela, tak ucinila

v dobré vife a za i¢elem vykonu své obchodni &innosti, a

(b) Ze v dobg, kdy tak ucinila, existovaly padné divody
domnivat se, Z¢ by tato transakce byla pro spole¢nost

prospésnd.”

V ptipadé, Ze je poskytnuto ruéeni spoletnosti jako soucast
celkového vyrovnani posv&ceného restrukturalizadnim planem,
a kdy? anglicky soud posoudil podminky planu pfi jedn4ni o
jeho schvéleni a kdyZ Skupina a jeji spole¢nosti maji povinnost
maximélné oteviené soudu a vé&fitelim vysvétlit viechny
vyznamné podrobnosti ohledné jednotlivych transakei pro
smirné urovnani, bylo by pongkud piekvapujici, kdyby
neexistoval dostateény prospéch OKD na zdkladé uzavieni
transakce o ruteni ve vztahu k nové pen&Zni piijéce.

Déle spoletnost OKD v daném piipad® obdrzela prospéch,
protoZe smirné urovnani v rdmei planu a transakce, které byly
plénem zamy$leny, v¢etné ruceni spole¢nosti OKD, umoznily
spole¢nosti OKD a Skuping pokradovat ve vykonu obchodni

¢innosti a vyhnout se pravdépodobné insolvenci.

Neni spravné tvrdit, Ze rudeni je neplatné podle anglického
prava, pokud prava ruditele na odfkodnéni nebo pravni
prostfedky proti hlavnimu dluZnikovi jsou omezeny nebo jsou
ve skute¢nosti komerén€ omezené hodnoty. Upozorfiujeme na
¢lanek 18.8 smlouvy o Ru¢eni SSCF, ktera stanovi odloZeni
prav rulitele az do twplné dhrady na zakladé Finanénich
dokumentd. TudiZ ¢lankem 18.8 (a) r:Jéitel souhlasi, Ze nebude
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#4dat Zadné odskodnéni od jiného DluZnika, dokud nebudou
uhrazeny viechny ¢astky na zakladé Finanénich dokumentt, a
¢lanek 18.8 (b) obsahuje podobny zavazek neZadat pFisp&vek
od jiného ruditele, a ¢linkem 18.8 (c) ruditel souhlasi, Ze
nebude vyuZivat Zadnych prav Financujicich stran na ziklads
Finanénich dokumentii az do thrady vplné vysi. Toto jsou

vymahatelné dolozky v anglickém pravu a jsou béZné a u
takového rufeni je Ilze ocekdvat, protoZe zajistuji, Ze
Financujici strany (strany poskytujici ptj¢ky a jiné osoby,
kterym se m4 splécet) obdrzi uhradu prvni, a zabrafiuji ruciteli
v konkurovani narokiim Financujicich stran. Anglicky soud by
nem¢l problém vyméhat tyto doloZky proti ruciteli.

V ptipadé Levy McCallum Ltd v Allen [2007] NI Ch. 3,
Severoirsky vrchni soud (Northern Irish High Court) p#i
posuzovani mistni verze ustanoveni anglického insolvenéniho
zékona shledal, Ze byla vedena obhajoba podle ekvivalentu §
240 odst. 5, kdy poskytnuti ruceni bylo nezbytné k tomu, aby
dluZnik mohl pokracovat ve vykonu obchodni ¢innosti. Tento
piistup by dodrZely i anglické soudy™.

Xiii. Ze vSech téchto dlivodd mame za to, Ze anglicky soud by
nevahal vymdhat podminky rudeni proti spole¢nosti OKD.
é B. Viz bod (A) vyse.

C. Nyni se budeme zabyvat otazkami uvedenymi v pfedchozim odstavci
v bodech (C) az (F), pfitemZ tyto otazky spolu vzdjemné souvisi a

tykaji se postaveni zmocnénce, ktery podepsal ruteni spolenosti OKD
(Clen pfedstavenstva spole¢nosti NV), a to na ziklad¢ opravnéni
udélenych usnesenfm piedstavenstva spole¢nosti OKD dne 2. zaf
2014, pficemz zde vyvstava otdzka pravomoci zmocnénce. Tyto body

lze zodpovédét pomérné kratce.

postupuje.
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H.

iii.

iv.

Anglicky soud by se podival na zdpis z jednéni predstavenstva

spole¢nosti OKD a usneseni pfijatd spole¢nosti OKD podle
usneseni z2. z4H 2014 podepsaného ¢Eleny predstavenstva
spole¢nosti OKD.

Usneseni pfedstavenstva uvadi, Ze spoleé¢nost QKD udglila
plnou moc zmociiujici Boudewijna Wentinka (,,Zmecnénec®),
aby za spolenost OKD vykondval viechny tkony s cilem
zajistit UCinnost Planu a Restrukturalizace, zejména pak aby
podepsal dokumenty a transakce uvedené v této plné moci
jménem spoleénosti OKD,

Samotnd plnd moc je rovnéZ datovéna 2. z&H 2014 a je
podepsdna pfedsedou pfedstavenstva spoleénosti OKD, a to na
zaklad® usneseni, ratifikace a pravomoci usneseni uvedenych
vzapisu zjednini pfedstavenstva.  Proto je jmenovani
zmocnénce zcela platné, pokud by bylo pouZito anglické
pravo®, protoZe  zastupci byla svéfena pravomoc
pfedstavenstva podepisovat jednotlivé uvedené smlouvy,
véetné ,,smlouvy o superseniomi pijéce®, kterd obsahuje ruteni
spolecnosti OKD za piij¢ku SSCF.

Tento zpiisob jmenovani a podepisovani je v anglickém pravu
zcela zékonny podle § 43 odst. 1 pism. b) Zakona o obchodnich
spoleCnostech (Companies Act) z roku 2006 (o kterém se

Zmifiujeme vyse).

Usneseni  piedstavenstva uvadi souhlas piedstavenstva
s poskytnutim rugeni za nasledujicich podminek.

1. Usnesenim se vyslovné schvaluje, v souvislosti
s restrukturalizaci a  restrukturalizaénim  planem,
poskytnuti jakéhokoli zaji¥téni ze strany spole¢nosti
OKD, jak je predpokladano v Dokumentech
(definovanych v seznamu dokumentd v ptiloze 1),

* Png moc se vyslovné fidi deskym pravem: bod (d).
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Vi.

Vii,

véetné Smlouvy o pljéce (podle specifikace uvedené

v pfiloze 1), kterd obsahuje ru¢eni spolednosti QKD a

Smlouvu o vystaveni (podle specifikace uvedené
vpiiloze 1). (Podtrzeni dopln&no.) V usneseni se
rovnéZ prohlaSuje, Ze spole¢nost OKD schvalila vyie

uvedenou plnou moc.

2. Vpfiloze 1 k usneseni je uveden seznam Dokumentfi a
jako prvni dokument je uvedena smiouva o
superseniorni pljéce mezi Spoletnosti, spoletnost
NWR NV, spole¢nosti NWR Holdings B.V. jakoZto
dluznikem (,,Mideo“), uvedenymi ptivodnimi ruciteli,
Deutsche Bank AG, London Branch jako
administratorem (,,Administritor"), uvedenymi
pivodnimi v&fiteli a Citibank N.A., pobo¢ka Londyn,

jako agentem pro zajiSténi (,,Agent pro zajiSt&ni®).

Proto je rudeni poskytnuté spoletnosti OKD vyslovné
schvileno &leny pledstavenstva spoletnosti OKD v jejich
usneseni a jakykoli argument, Ze toto rudeni nebylo fadné
schvéleno, at’ jiZ z titulu tvrzeného stfetu zajmd, nebo jinak,
nema nadéji na uspéch v situaci, kdy €lenové predstavenstva
podepsali pisemné usneseni (pokud by bylo pouZito anglické
pravo).

Dile, co se tyte postaveni v&fiteld v pfipadé nové superseniorni
pijcky (SSCF), tito véfitelé by v kazdém pfipadg, na zéklade
anglického prava, byli schopni vyuZit ustanoveni o ,pravidlu
vnitintho tizeni“ anglického prava obchodnich spolegnosti, jak
je uvedeno vySe. Pokud by vé&fitelé poskytujici pijcku jednali
v dobré vife, pfitemzZ zde nic nesv&d¢i o opaku, anglické pravo
jim ddvad pravo predpokladat, Ze zdvazky z rudeni dané
spoleCnosti OKD byly platné a fadné poskytnuté. Viz nale
vySe uvedené shrnuti ,pravidla vnitintho fizeni* a jeho

ustanoveni, '
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viii. Dale vkontextu restrukturalizadniho plinu, ktery je vyslovng
uveden vusneseni spoletnosti OKD, by bylo pon&kud
pfekvapujici, kdyby, jak je tvrzeno, spoletnost OKD

dobrovolné nepievzala rutitelsky z4vazek. Usneseni
pfedstavenstva,  pfijaté  pisemnym  usnesenim  &lenti
pledstavenstva spoletnosti OKD (alkoli by se dle nagich
piedpokladi platnost tohoto usneseni ¥idila teskym pravem),
dava vyslovné opravnéni spoletnosti OKD poskytnout ruéeni a

rovnéz dava zmocnénci opravnéni jej uzaviit,

ix. Clanek 19 Smlouvy SSCF obsahuje prohlaSeni uéin&na
DluZniky, véetng spoletnosti OKD (jako ruditelem), ktera
zahmuji prohlaSeni, %¢ Transakéni dokumenty®® uzaviené
spoleCnosti OKD pedstavuji platné a zdvazné zavazky (€lanek
192 a ze ma pravomoc a opravnéni uzavirat transakce
realizované a zamyslené Transakénimi dokumenty (&lanek
19.4)”, které ve viech piipadech zahrnuji smlouvu o ruéeni, jak
je stanoveno ve Smlouvé SSCF.

X. Za téchto okolnost{ by jakékoli naznadovani, e piedstavenstvo
spole¢nosti OKD neschvalilo usneseni nebo Ze usneseni bylo
v disledku stfetu z4jmi neplatné nebo Ze Fadns Zmocnény
organ ve skutetnosti nemé&l pravomoc, bylo podle naseho
nazoru anglickym soudem zamitnuto, pokud by bylo pouZito

anglické pravo.

¥ Transakéni dokument* podle definic uvedenych ve Smlouveé SSCF zahrnuje , Finanénf doknment,
pfi¢em? ,,Finantni dokument* zahrnuje Smlouvu SSCF.

% Toto prohlaseni obsaZené v &linku 19.2 je utinéno za podminky ,,Vyhrad®, co# zahrnuje princip, 7e
spravedlivé nahrady lze poskymout nebo odmitnout podle uvéZeni soudu a omezeni vymahéni ze
strany zakonii tykajicich se insolvence, reorganizace a jinych zikonii majicich obecné& vliv na prava
vetiteld, a promléeni narokd podie zikonii o promlteni apod. Viz ,,Vyhrady* podle definice uvedend

ve Smlouveé SSCF. ,

# Clének 19.4 je absolutu, 4. nepodléhd , Vyhraddm®.
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80.

81.

Je Smlouva ICA platna a pro spole¢nost OKD zivazna a byla by takto uznana
a vyméhana anglickym soudem? Vezméte prosim v iivahu zejména prospéch

spole¢nosti, protiplnéni a stfet zajmi, jak je uvedeno vyse.

Tuto otdzku mlZeme vyfesit kritce, proto¥e obdobn& plati mnoho ze stejnych

pravnich principQl, kterymi jsme se zabyvali vySe. Odpovéd na tuto otdzku je

»ano“, Smlouva ICA je platnd a zavazna pro spoletnost OKD. Nase divody
jsou v kratkosti nasledujici.

A,

Spoletnost OKD je stranou této smlouvy tim, Ze je uvedena jako strana
a uvedena v seznamu jako jeden z Pivodnich dluiniki v pfiloze 1,
¢asti 2, Smlouvy ICA.

Smlouva je uzavfena spole¢nosti OKD jejim zmocnéncem, pficemz
jmenovani a opridvnéni zmocn&nce jsou platné z davodf, které
uvadime vySe: struén& fefeno, usneseni pfedstavenstva spolednosti
OKD z2. zaff 2014 udéluje opravnéni zmocn&nci, jak je uvedeno
v plné moci z 2. zafi 2014, a Smlouva ICA je vyslovné schvilena a
uvedena v seznamu jako jeden z Dokumentt definovanych v usneseni
pfedstavenstva a uvedenych v seznamu v piiloze 1, odstavei 2 usneseni

piedstavenstva.,

TudiZ neni sporu o tom, Zze Smlouva ICA je platna a pro spole¢nost
OKD zavaznd, a vzhledem k tomu, Ze se Smlouva ICA #di anglickym
pravem (Clanek 31 Smlouvy ICA), anglicky soud by podle nadeho
nazoru vyméhal podminky Smiouvy ICA vii&i spole¢nosti OKD.

Z podobnych dilvodi, jaké jsou uvedeny vyse, pokud byly spoleénosti
OKD winény interni chyby pii udélovani zmocnéni nebo podepisovani
dokumentl (coz vtéto chvili neni patrné), véfitelé by méli pravo
vkaZdém pfipadé spoléhat na zdanlivé oprdvnéni zmocnénce, na
prohlaSeni v usneseni, Ze byla ud&lena plna moc, a rovnéZ na pravidlo
vnitiniho fizeni (jak je nastinéno vy3e), a tudiz by mohli spoléhat na
podminky Smlouvy ICA vii¢i spolegnosti OKD.

Z podobnych divodii, jaké jsou uvedeny vyse, by anglicky soud mél za
to, Zze spoletnost OKD obdrZela prosp&ch, protoZe Smlouva ICA je
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82.

83.

soutasti souboru transakci uzavienych formou smimého urovnani mezi
Skupinou, vCetné spolenosti OKD, a wvéfiteli, aby Skupina a
spole¢nost OKD mohly pokragovat ve vykonu obchodni ¢innosti. To
zajist'uje odpovidajici prospéch spole¢nosti a protiplnéni.

Ma Agent pro zajiSténi platny narok vii¢i spole€nosti OKD na zékladé Ruceni
dle SSCF a byl by jako takovy uzndn a vyméhan anglickym soudem?

Vezméte prosim v Gvahu zejména nésledujici:

A,

poskytnuti struéné¢ho vysvétleni role Agenta pro zajisténi, povinnosti
Agenta pro zaji¥téni jednat podle pokyntt Vét§inovych superseniornich
véfiteli a pravomoci Agenta pro zajisténi ¢&init kroky smérem

k vymahani;
u¢innost ustanoveni o paralelnim dluhu podle ¢lanku 19.2 Smlouvy
ICA;

vyskyt Pfipadu poruseni zdvazki, jak je definovan ve Smlouvé SSCF;

pokyny dané VétSinovymi superseniornimi véfiteli Agentovi pro
zajisténi, aby poZadoval platbu od spole¢nosti OKD na ziklade Rugeni
dle SSCF;

oznameni ze dne 4. kvétna 2016, podle kterého Agent pro zaji§téni
pozadoval platbu od spole¢nosti OKD na zdkladé Ruéeni dle SSCF; a

pokyny dané VétSinovymi superseniornfmi v&fiteli Agentovi pro
zajisténi, aby podal piihlasku pohledavky do insolvenéniho fizeni
spolecnosti OKD.

Odpovéd’ na tuto otazku je ,,ano“, Agent pro zajisténi mé platny narok vici
spole¢nosti OKD na zékladé Ruceni dle SSCF a tento ndrok by byl anglickym
soudem uzndn a vymahin. Nase divody jsou rozvedeny v nasledujicich
bodech (jako odpovédi na jednotlivé otdzky poloZené v jednotlivych dil¢ich
bodech pfedchoziho odstavee).

A.

Jmenovani agentii jsou uvedena ve Smlouvé SSCF (Clanek 27) a ve
Smlouvé ICA (Clanek 19); a pokyny a zavazky k vymahani jsou
r

uvedeny niZe.
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ii.

iii.

Role Administratora a Agenta pro zajistépi, jak je
specifikovana ve Smilouvé SSCF, je vymezena v ¢lanku 27
Smlouvy SSCF, ktery stanovi:

»@) KaZda druhd Financujici strana jmenuje Administritora,
aby jednal jako jeji zastupce na zékladé Financnich dokumentt

a v souvislosti s nimi.

(b) Agent pro zaji§téni souhlasil, Ze se stane u¢astnikem této
Smlouvy na Zadost ostatnich Stran vyhradn& pro . lepsi
vymahani a zachovéani svych prav jako Agenta pro zaji§téni
podle smlouvy mezi véfiteli a ostatnich dokumentd
k zajiténému dluhu (jak jsou definovany ve smlouvé mezi
véfiteli), a Strany berou na védomi a souhlasi, Ze Agent pro
zajiSténi nepfevezme zadny zdvazek ani mu nevznikne Zadna
odpovédnost va¢i kterékoli Strang ztitulu ustanoveni

obsaZenych v této Smlouvé.”

Podle ¢lanku 1.8 Smiouvy SSCF je Smlouva SSCF ,podtizena
a mé vyhody smlouvy mezi véfiteli.“ Proto Smlouva SSCF a
Smlouva ICA*® piisobi spoleéng, jak lze predpokladat, protoZe
Smlouva SSCF zajistuje (soubrnné feeno) poskytnuti plijcek a
Smlouva ICA zajist'uje (souhrnné feeno) vymahaci prava.

Clanek 19 Smlouvy ICA zajiffuje jmenovani Agenta pro
zajisténi, ktery bude jednat jako zéstupce a rovnéz drzet balicek
zajisténi formou trustu za véfitele”, a to nasledujicim

zpisobem.

HKaZzdd zajisténd strana (krom& Agenta pro zajiSténi)
neodvolatelné jmenuje Agenta pro zajiSténi v souladu

s nasledyjicimi ustanovenimi tohoto ¢lanku 19, aby jednal jako

* Smlouva ICA je uzaviena formou dokumentu oznatovaného jako ,deed, tj. jako smlouva
nevyZadujici Zadné ,.protiplnéni* (prospéch nebo neprospéch), aby byla platnd a vymahatelna podle
anglického préva: viz nas text o ,,protiplnéni* vyse.

B Trustova ujednani jsou vyslovng stanovena v &lanku 19.3 Smlouvy I¢A.
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iv.

Prague 1743505.3

jeji zastupce, svéfensky spravce, spoletny a nerozdilny diuznik
nebo viastnik pfipadného paralelnfho dluhu (véetnd paralelniho
dluhu podle ¢lanku 19.2 (Paralelni dluh (zdvazek zaplatit
Agentovi pro zajisténi))) na zakladé této Smlouvy a

v souvislosti s Dokumenty o zaji3téni transakce ....%

Ustanoveni o pokynech davanych Administrtorovi a Agentovi
pro zajiSténi obsahuji nasledujici dolozky.

I.

Neuhrazeni pfedstavuje PHpad poruseni zavazkd podle
¢lankd 23 2 23.1 Smlouvy SSCF.

Na zaklad®¢ <¢lanku 23.19 Smlouvy SSCF je
Administrdtor oprdvnén a povinen, pokud ho k tomu
vyzvou Veétsinovi véfitelé (definovani ve Smlouvé
SSCF), zesplatnit pljcky, davat vyzvy a uplatiiovat
nebo nafidit Agentovi pro zajisténi, aby uplatnil veskera
jeho prava, opravné prostfedky, oprivnéni nebo své
uvazeni na zadklad®¢ Finan¢nich dokumenti (které
zahrmuji Smlouvu SSCF, Smlouvu ICA a veskeré
Zajistovaci dokumenty). Vyzva kurychleni ze dne 4.
kvétna 2016 byla déna v souladu s témito ustanovenimi.

Clanek s obecnymi pokyny 19.5(a) Smlouvy ICA
stanovi, Ze mimo jiné za podminek &lanku 19.5(d) je
Agent pro zaji¥téni povinen jednat v souladu
s ve§kerymi pokyny, které mu jsou dany Skupinou
dévajici pokyny (jednajici prostfednictvim Zastupce
zaji§ténych véfiteld). Clanek 19.5(d)i) nicméné stanovi,
Ze Clanek tykajici se pokyni 19.5(a) neplati v ptipadech,
kdy je vyslovné ddna opatni informace mimo jiné
v &lénku 14 / vymahani zajisténi.

Clanek 14.2(b) Smlouvy ICA stanovi, Ze pokud se
zajidténi stalo vymahatelnym, a za podminky &lanku

’
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14.3 miize Skupina davajici pokyny dat pokyny ohledné
vymahéani Agentovi pro zaji§téni.

5. Clanek 14.3(a) stanovi, %¢ pokud bud V&tinovi
superseniorni  v&fitelé®’, nebo VétSinovi seniorni
zajisténi véiitelé’' chtdji dat pokyn Agentovi pro
zajidténi, aby zahajil vymahani zaji¥téni, musi to
pisemn& oznamit Agentovi pro zajisténi a Zastupci

zajidténych véfitelt pro ostatni zajiit&né véfitele.

6. Clanek 14.3 (b) stanovi konzultaci mezi zastupci
zajiSténych vefitell, za podminek urgitych vyjimek
stanovenych v ¢lanku 14.3 (¢).

7. Clanek 14.3 (c) stanovi dvé vyjimky, pfitemz jedna
z nich je, Ze odstavec 14.3 (b) se nepouZije a V&tsinovi
superseniorni  véfitelé a/mebo VétSinovi seniorni
zaji¥téni véfitelé jsou opravnéni dat pokyny Agentovi
pro zajifténi, aby vymdhal Zaji§téni transakce nebo
podnikl jakékoli jiné pfisluiné kroky (souhrnné fe¢eno),
pokud se jakékoli ze Zajisténi transakce stane
vymahatelnym z dlivodu Pfipadu insolvence ve vztahu
k jakémukoli DluZnikovi (Clanek 14.3(c)(1)); druha
vyjimka je, kdy kterykoli nebo vSichni z V&t§inovych
superseniornich véfitelll a/nebo Vétsinovych seniornich
zajiSténych véfiteld usoudi v dobré vife (a oznami

* ,Vétsinovi superseniorni véfitelé* jsou definovéni jako ,.v kterémkoli okam#iku Superseniorni
vEfitelé, jejichZ i¢ast na dvéru v tomto okam?iku v ahmu pfedstavuje vice nez 66 2/3 % z celkovych
uéasti na avéru Superseniornich véfiteldt v dob& uplatnéni &lénku 36.7 (Vyloucené zdvazky), élanku
36.9 (Zbaveni priv neplnicich véFitelii) a lankn 25.2 (Zbaveni prav z transakci o koupi diuhu
uzavienych sponzorujicimi propojenymi osobami) Smlouvy o superseniomi plijéce a jakychkoli
ekvivalentnich ustanoveni jakychkoli ostatnich dokumenti o pij¢kach).“

' Veétsinovi seniomi zajiSténi vefitelé“ jsou definovani jako ,v kterémkoli okam¥iku Vé&fitelé
z seniornich zaji¥t&nych dluhopisi, Rovnocenni véfitelé a Neprioritni zajiffovaci protistrany (v
rozsahu svych neprioritnich zaji¥tovacich zédvazki) jejich? Gi¢ast na Gvéru v Ghmu piedstavuje vice
nez 50 procent zcelkovych udasti na Gvéru Vefitelt zseniornich zajiSténych dluhopist,
Rovnocennych véfitelit a Neprioritnich zaji¥tovacich protistran LV rozsahu jejich neprioritnich
zajiftovacich zdvazki).«
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kaZdému Zastupci zajidténych v&fiteld), Ze lze rozumng
pfedpoklddat, Ze zahdjeni konzultaci (a tim odd4leni
vymahéni): (A) bude mit podstatny nepfiznivy dopad na

schopnost Agenta pro zajifténi vymadhat jakékoli
Zajisteéni transakce; nebo (B) snizi &astku, ktera bude
pravdépodobné ziskdna zpenéZenim zvymshidni na
takovou hodnotu, %e pi pouziti vynosi tohoto
zpenéZeni v souladu s ¢lankem 17 (PouZiti vynosu) by
Superseniorni zdvazky nebyly splnény vplné vysi
(€lanek 14.3(c)(ii)).

8. Vorznameni ze dne 4. kvétna 2016 V&tSinovi
Q superseniorni véfitelé, (podle bodu 8 tdchto pokyn(l)
specifikovali spoléhani se na &lanek 14.3(c)(ii)}(B)
Smlouvy ICA, a proto oznamili, Ze v souladu s timto
¢lankem jsou opravnéni dat pokyny k vymahéni,

9. Na ziklad¢ toho, podle naseho nazoru, byly platné
pokyny k vymdhini dany na zdkladé dohodnutych
smluvnich ustanoveni uvedenych ve Smiouvé ICA.

V. Pravomoci Agenta pro zaji$t&ni zah4jit vymahani jsou uvedeny
vilanku 144 Smlouvy ICA, pficem? odkazujf zpst na
pravomoci obsaZené v Elanku 14.3 (uvedeném vy3e), ktery

9 stanovi:

»Zpiisob vymahani. Pokud je Zajisteni transakce
vyméhano nebo jsou podnikany jiné kroky k vyméhani
podle ¢lanku 14.2 (Pokyny k vymdhdni) a Elanku 14.3
(Rozhodnuti o vymdhdni), Agent pro zaji¥téni je povinen
vymaéhat Zaji§téni transakce nebo podniknout jiné kroky
pro vymahani takovym zplisobem (mimo jiné v&etng
vybéru jakéhokoli spravee nebo revizora jakéhokoli
Dluznika, kterého jmenuje Agent pro zaji¥téni) podle

I Prague 1743505.3
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vi.

pokynii Skupiny davajici pokyny’, ptidemz veskeré tyto
pokyny dané Skupinou davajici pokyny musi byt
v souladu s Principy vymahani zajist&ni.*

Proto, souhrnné feceno, podie naSeho nazoru na fadnou analyzu
smiuvnich zédvazkl uvedenych ve Smlouvé SSCF a ve Smlouvé
ICA je Agent pro zaji$téni povinen jednat podle pokyni
Vétsinovych superseniornich véfitelli a je opravnén podnikat
kroky kvymahani na zékladé pravomoci propij¢enych
Agentovi pro zajidténi. Kroky k vymahéni (podle definice
uvedené ve Smlouvé ICA) vyslovné zahrnuji pravo ¢init naroky
na zdkladé Rugeni dle SSCF a zahijit soudni fizeni proti
spole¢nosti OKD k vymaéhani téchto ¢astek.

Nyni se budeme zabyvat G¢innosti ustanoveni o paralelnim dluhu podle
¢lanku 19,2 Smiouvy ICA, ktery stanovi v bod& 19.2 (a) nasledujici:

»Kazdy z DluZnik timto neodvolateln® a bezpodminetné
souhlasi a zavazuje se Agentovi pro zajiSt®ni (formou
abstraktniho uzndni dluhu) a kazdd Zajist€na strana bere na
védomi, Ze kazdy z DluZnikii zaplati Agentovi pro zajiSténi
¢astky odpovidajici jakymkoli ¢astkdm a v méné jakychkoli
castek, které dluzi Zajisténé strané (kromé& Agenta pro
zaji$téni vyhradné na zékladé tohoto ustanoveni) na zakladé
jakychkoli Dokumentt o zajisténém dluhu (Hlavnd zdvazky),
pokud a kdyZ budou splatné podle piislusného Dokumentu o
zajisténém dluhu (Zdvazky tykajici se paraleiniho dluhu).*

Podle tohoto ¢lanku se tedy spoleénost OKD, jako jeden z DiuZnikd
(ktery je definovan tak, Ze zahrnuje Plvodni dluZniky uvedené

v seznamu v piiloze 1, &asti 2, kde je uvedena spolenost OKD),

Prague 1743505.3

# Smlouva ICA ve svych definicich stanovi, Ze »Skupinou davajici pokyny® se rozumi . .kdykoli pied
Datem spinéni zajiténého dluhu: (a) podle odstavee (b) niZe: Vétiinovi superseniorni v&fitelé a
VétSinovi seniorni zaji§téni véfitelé; a (b) ve vztahu k pokyniim ohledn# vymahéani: skupina zaji$ténych
véfiteli oprdvnénych dévat pokyny ohledné vymahani podle ¢lanku 14.3 (Rozhodnuti o vymdhdni)*
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zavazuje zaplatit Agentovi pro zajiiténi, souhrmné feéeno, stejny dluh,
jaky je splatny véfitelim. Jedna se o zcela platné ujednéni v anglickém

pravu, které zajistuje Agentovi pro zajisténi pravo pfimého dluhu,
odpovidajici praviim véfiteld na ihradu. Agent pro zaji$téni jedna jako
zéstupce a svéfensky spravee s cilem ziskat splaceni pro véftitele.

Vyzva k zesplatnéni ze dne 4. kvétna 2016 uvadéla informaci o
Ptipadu porueni zidvazk( na zikladé Smlouvy SSCF a specifikovala
¢lanky 21.2 (a), 23.2, 23.6, a z dGvodu upadku spole¢nosti OKD ze dne
3. kvétna 2016 ¢lanek 23.7. Podle &lanku 23 Smlouvy SSCF je kazdy
pfipad vyskytu okolnosti stanoveny v ¢lanku 23 Piipadem poruSeni
zdvazkd. S pfihlédnutim k ustanoveni o insolventnim fizeni podle
¢lanku 23.7 a s piihlédnutim k definici Vyznamné dcefiné spole¢nosti
uvedené v &lanku 23.7 zahrnujici viechny Povinné osoby (a tedy i
spole€nost OKD) a s pfihlédnutim k vyhladeni Gpadku spole¢nosti
OKD ze dne 3. kvétna 2016 zde zjevng nastal p¥ipad porueni zdvazki
vramci ustanoveni ¢lanku ztitulu poddni insolvenéniho névrhu.
Navic, pokud jsou proetfeny skutednosti, které jsou vyuZity pro Pfipad
poruSeni zavazk(, stanovené v jinych pouZitych &lancich, jsou zde opét
dalf relevantni Piipady porufeni zdvazkl. Za téchto okolnosti je
ptipustné, aby Administrator zesplatnil piljéky podle ¢lanku 23.19
Smlouvy SSCF.

Administrator je opravnén, dle svého vlastniho uvéaZeni, podle ¢lanku
23.19 Smlouvy SSCF vznést poZadavek a podle ¢lanku 23.19 (b) mize
prohlésit okamZité za splatné vSechny nesplacené ¢astky na zakladé
FinanCnich dokumenti (coZ zahrnuje Smlouvu SSCF, a proto
ustanoveni o ziruce spole¢nosti OKD uvedend ve Smlouvé SSCF); a
¢lanek 23.19 stanovi, Ze Administrator je povinen podniknout rizné
kroky, pokud ho k tomu vyzvou VétSinova véfitelé. Ozndmenim ze
dne 4. kvétna 2016 Administrator prohlésil okamZitou splatnost a
vznesl poZadavek viéi spoleénosti BV, jako dluZnikovi, na splaceni,
pfi¢emZ tato spole¢nost danou ¢astku nesplatila. Podle ¢lanku 18.1 (b)
Smlouvy SSCF (rufeni) se spoletnost OKD zavazala vici kazdé
Financujici strané (coZ zahrnuje Administratora a Agenta pro
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zajidténi), Ze kdykoli jina Povinnid osoba (napf. spoletnost BV)
neuhradi jakoukoli ¢astku, kdyZz bude splaind, na zaklad€ nebo
v souvislosti s jakymikoli Finanénimi dokumenty (pfi¢emz Smlouva
SSCF je Finanéni dokument), Ruditel (spoletnost OKD) okamZit¢ na
| pozadani zaplatl tuto &4stku, jako kdyby byl hlavnim dluZnikem.

Vzhledem k tomu, Ze zde se spoletnost OKD zavazuje pfimo vici

Agentovi pro zaji§téni (mimo jiné), je evidentni, Ze Agent pro zaji5t&ni
je jednou z osob, které mohou vznést nérok viici spoleCnosti OKD na
uhradu podle rugitelskych zdvazkd.  Navic definice ,Kroky
k vyméhani® obsaZené ve Smlouvé ICA umoZiuji doruceni dopisu
s pozadavkem Agenta pro zajisténi spoletnosti OKD jako ruditeli. Jak
uvadime vyse, VétSinovi superseniorni véfitelé mohou dat pokyny

‘ k vymahéni, at’ jiZ vznesenim poZadavku na splaceni nebo jinak,
Agentovi pro zaji§téni podle &lanku 14.3 Smlouvy ICA.

E.  Co se tyde ozndmeni ze dne 4. kv&tna 2016, kterym Agent pro zajisténi
pozadoval platbu od spolednosti OKD na zéklad® Ruceni dle SSCF,
tim jsme se zabyvali vySe a uvedli jsme smluvni ustanoveni, pomoci
kterych lze poZadavek Agenta pro zajiténi realizovat na zéklad&
piislusnych ¢lankd Smlouvy SSCF a Smlouvy ICA.

F. Agent pro zajiSténi je opravnén podat pfihlasku pohledivek do
insolvenéniho fizeni spolenosti OKD, protoZe je véfitelem Paraleiniho
dluhu a OKD mu dluZi finanéni prostiedky na zakladé ruditelskych

Ed zavazkd spolednosti OKD. Clanek 19.1 (a) Smlouvy ICA stanovi, Ze
Agent pro zajisténi bude jednat jako ,zéistupce, svéfensky spréivce,
spoleény a nerozdilny dluznik nebo vlastnik pfipadného paralelntho
dluhu (vGetng paralelniho dluhu podle &lénku 19.2 ..., a proto
véfitelska prava viidi spole¢nosti OKD zahrnuji spole¢né a nerozdilné
zivazky vici poskytovatelim pijeek i Agentovi pro zajiSténi.
Zavazky z Paralelniho dluhu vytvafejf pfimy diuh dluZeny spole¢nosti
OKD Agentovi pro zaji§téni (protoZe v ¢lanku 19.2 (a) termin
,DluZnici“ zahrnuje spole¢nost OKD a protoZze odkaz na Dokumenty
zajisténého dluhu zahrnuje Smlouvu SSCF, a tudiZ i ruitelsky zavazek
spoletnosti OKD podle &lanku 18 Smlouvy SSCF). Ztoho divodu
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Agent pro zaji$téni ma pravo z piimého dtuhu viigi spole¢nosti OKD.

Pokud Vé&tinovi superseniorni véfitelé daji Agentovi pro zajiSténi
pokyny kpodéni piihiasky pohleddvek v insolventnim fizen
spoletnosti OKD, je to pfipustné na zdklad€ obecnych ustanoveni o
pokynech obsaZenych ve Smlouvé ICA, &l. 19.5, nebo na zaklade jiz
zmin&njch ustanovenich tykajicich se vymahéni obsaZenych v &lanku
14.3.

GABRIEL MOSS QC
ADAM GOODISON
SOUTH SQUARE

3 — 4 South Square,
Grays Inn,

London, WC1R SHP.
[3]. DUBNA 2017
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Expert Opinion of Richard Levin,!
Jenner & Block LLP, New York, NY,

Regarding Certain Guarantees under New York Law
April 4, 2017

This Expert Opinion addresses, and its sole purpose is to opine on, the validity, enforceability,
and binding effect under New York law of certain obligations under the Senior Secured Notes
Indenture dated October 7, 2014 among New World Resources N.V., as Issuer, Deutsche Trustee
Company Limited, as Trustee, Citibank N.A., London Branch, as Security Agent, and OKD, a.s. and
others, as Subsidiary Guarantors (the SSNI) providing for €300,000,000 Senior Secured PIK Toggle
Notes due 2020 (the Senior Secured Notes) and the repayment obligations thereunder, which OKD
a.s. (OKD) has guaranteed (the OKD Guarantee). This Opinion may not be used for any other
purpose. This Opinion is limited to consideration of the law of the State of New York and, to the extent
applicable to interpreting and applying New York law, the federal law of the United States.

1. SUMMARY OF CONCLUSIONS

| have been asked to consider and provide my opinion on whether the SSNI is valid and enforceable
under New York law, the law governing the SSNI. To facilitate the Court's review of this Opinion, | set
out here a summary of my conclusions. These conclusions are subject to the Statement of Facts and
Assumptions and are based on the reasoning contained in this Opinion.

| believe the OKD Guarantee is valid and enforceable under New York law and the Security
Agent may pursue claims under the OKD Guarantee on behalf of the SSNI noteholders, because:

+ New York law permits the parties to a contract, such as the OKD Guarantee, to select the
applicability of New York law and will enforce that choice.

/ T

» The OKD Guarantee is unconditional and therefore waives all defenses. Courts in New
York enforce such waivers as barring a guarantor from asserting “any challenge to the

1 am a partner in the law firm of Jenner & Block LLP and a co-head of the firm's Restructuring and Bankruptcy
Department. | was admitted to the California bar in 1976. | have practiced bankruptcy, insolvency, restructuring,
and creditors’ rights law for all but three years since then. | am currently admitted to practice law in California,
Massachusetts, New York, and Washington, D.C. From 1975-1978, | served as Assistant Counsel to the
Judiciary Committee of the House of Representatives of the United States Congress, where my principal
responsibility was drafting the legislation that became the United States Bankruptcy Code. | served as Chair of
the National Bankruptcy Conference and am a Fellow of the American College of Bankruptcy. | served as a
faculty member at the Federal Judicial Center's Bankruptcy Judge Workshops from 2002 through 2015 and
2017 and was a lecturer in law at Harvard Law School in 2004 and 2006. | was a consultant to the World Bank
and the Central Bank of Brazil regarding Brazil's 2005 bankruptcy legistation.

!
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)

enforceability and validity of [the guarantee], as well as to any other possible defense to
[its] liability for the [principal] obligations,” Navamo, Cooperatieve Cenirale Raiffeisen-
Boerenleenbank, B.A. v. Navarro, 25 N.Y.3d 485, 494 (2015), including any challenge that
the OKD Guarantee is invalid on the grounds that:

o NV never rendered any performance to OKD,
o OKD was induced to assume the OKD Guarantee by NV, its parent company, or

o the OKD Guarantee was not properly authorized, whether or not the SSNI is valid
and enforceable against NV under New York law;

= The Scheme Sanction Order and the Chapter 15 Recognition Order provide additional
indicia of regularity supporting the validity and enforceability of OKD’s unconditional
guarantee;

+ New York law does not hold it a confiict for a parent company, such as NV, to induce a
subsidiary, such as OKD, to execute a guarantee, such as the OKD Guarantee;

» OKD received several benefits as a result of the 2014 restructuring of NWR, including a
reduction in its previous guarantee obligation and the making of new loans of €35,000,000
from NV and €29,000,000 from BV, shielding the OKD Guarantee from attack under the
New York Fraudulent Conveyance Law;

s The OKD Guarantee’s savings clause does not affect the OKD Guarantee’s validity or
enforceability;

s The enforceability of the OKD Guarantee does not violate New York’s public policy; and

¢ The Security Agent’s right to file a claim against OKD on the OKD Guarantee is a proper
exercise of its duties as an agent of the SSNI Noteholders.

‘2. FACTS AND ASSUMPTIONS

This Opinion is based on the summary of facts and on the assumptions stated in this section.
The summary of facts is based on the documents listed in Annex I. To the extent of any inconsistencies
between the summary and the documents, this Opinion is based on the documents.

2.1. Summary of Facts
2.1.1. The 2014 Restructuring

OKD's sole shareholder is NWR Holdings B.V. (BV). BV's sole shareholder is New World Resources
N.V. (NV). In 2014, NV underwent a restructuring of the debts of the New World Resources group
through a scheme of arrangement under English law (the 2014 Restructuring). The High Court of
Justice of England and Wales sanctioned the scheme by a Judgment ({2014] EWHC 3143 (CH})) and
an Order (the Scheme Sanction Order), both dated September 5, 2014, in /n the Matter of New World
Resources, High Court of Justice, Chancery Division, Claim No. 5347 of 2014. In a case under chapter
15 of the Bankruptcy Code for NV filed on July 30, 2014, the United States Bankruptcy Court for the
Southern District of New York granted recognition to the sanction,order. Order Granting Petition For
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Recognition Of Foreign Main Proceeding And Motion For Related Relief, in re New Worid Resources:
N.V., case no. 14-12226 (SMB), United States Bankruptcy Court for the Southern District of New York,
Sept. 9, 2014 [ECF 20] (ihe Chapter 15 Recognition Order). Chapter 15 of the U.S. Bankruptcy
Code, entitled “Anciillary and Other Cross-Border Cases,” is the U.S. enactment of the UNCITRAL
Model Law on Cross-Border Insolvency, whose purpose is to promote cooperation between U.S. and
foreign courts in connection with foreign insolvéncy proceedings. 11 U.S.C. § 1501(a). A recognition
order permits cooperation between the U.S. court and the foreign court in the foreign insolvency
proceeding, including the enforceability in the United States of orders issued by the foreign court. See
generally Id. §§ 1519(a), 1521(a), 1525-1527.

Before the 2014 Restructuring, NV had outstanding debt under then-existing Senior Secured Notes in
a principal amount of €500 million (‘Previous Secured Notes”) and under the then-existing Senior
Unsecured Notes in a principal amount of €275 million (together with the Previous Secured Notes, the
Previous Notes). OKD had guaranteed the Previous Secured Notes.

The 2014 Restructuring resulted in the issuance of the SSNI, among other obligations, in exchange
for the former €500 million Senior Secured Notes and the release and discharge of the Previous Notes
and of OKD’s guarantee of the Previous Secured Notes. The SSNI provides for NV to issue €300
million in new Senior Secured Notes and, in Article Xli, for OKD's guarantee of NV's obligations under
the Senior Secured Notes. The SSNI, including OKD's guarantee, is governed by New York law. Thus,
OKD's overall guarantee obligations were substantially reduced in the 2014 Restructuring (from €500
million to €300 million). The 2014 Restructuring also contemplated an Intercreditor Agreement (the
ICA) among BV, NV, OKD, and parties to the SSNI and a Super Senior Credit Facility (the SSCF) that
was entered into in connection with the 2014 Restructuring to govern the rights and obligations of the
parties under the SSNI, the SSCF, and related documents.

After execution of the SSNI and SSCF, BV loaned OKD €29,000,000, and NV ioaned OKD
€35,000,000 through a series of intercompany loans. The loans were proceeds of the SSCF and of
equity investments in NV in connection with the 2014 Restructuring.

2.1.2. The OKD Guarantee
Section 12.01(a) of the SSNI provides:

Each Subsidiary Guarantor [which is defined to include OKD] hereby unconditionally
and irrevocably guarantees, jointly and severally, to each Holder and to the Trustee
and to the Security Agent and their respective successors and assigns (a) the full and
punctual payment of principal of and interest on the Notes when due, whether at
maturity, by acceleration, by redemption or otherwise, including Additional Amounts, if
any, relating thereto, (b) all other monetary obligations of the Issuer under this
Indenture and the Notes, and (c) the full and punctual performance within applicable
grace periods of all other obligations of the Issuer under and pursuant to this indenture
and the Notes (all the foregoing being hereinafter collectively called the "Guaranteed
Obligations®).

Section 12.01{d) of the SSNI provides:

Except as expressly set forth in Sections 10.02, 12.02 and 12.06, the obligations of
each Subsidiary Guarantor hereunder shall not be subjectrto any reduction, limitation,
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impairment or termination for any reason, including any claim of waiver, release,
surrender, alteration or compromise, and shall not be subject to any defense of setoff,
counterclaim, recoupment or termination whatsoever or by reason of the invalidity,
illegality or unenforceability of the Guaranteed Obligations or otherwise.

Section 12.02(a) of the SSNI provides:

Any term or provision of this Indenture to the contrary notwithstanding, the maximum
aggregate amount of the Obligations guaranteed hereunder by any Subsidiary
Guarantor shall not exceed the maximum amount that can be hereby guaranteed
without rendering this Indenture, as it relates to such Subsidiary Guarantor, voidable
under applicable law, including laws relating to fraudulent conveyance or fraudulent
transfer or corporate benefit or similar laws affecting the rights of creditors generally,
or any law limiting the rate at which interest can be charged to a debtor?

2.1.3. The Security Agent, the ICA, and its Enforcement Provisions

Section 13.07 of the SSNI provides Citibank N.A. London Branch “shall be appointed as the Security
Agent and its rights and obligations shall be governed by the Intercreditor Agreement.” Although
section 13.07 provides that the ICA governs the Security Agent’s rights and obligations, the SSNI aiso
reflects certain rights and obligations. Section 12.01(a) of the SSNI, which contains the guarantee,
provides that OKD “unconditionally and irrevocably guarantees ... to each Holder and to the Trustee
and to the Security Agent” the Guaranteed Obligations.

Section 13.01(b) of the SSNI provides that “[e]ach Holder, by accepting a Note, shall be deemed (i) to
have authorized ... the Security Agent ... to enter into the Intercreditor Agreement ... and to act as
Security Agent ... thereunder and (ji) to be bound thereby” and that “[e]ach Holder, by accepting a
Note, appoints the Security Agent as its agent under the Security Documents and the Intercreditor
Agreement and authorizes it to act on such Holder's behalf.” The Security Agent and the Trustee
signed the SSNI.

The ICA then provides a tightly integrated series of provisions to authorize the Security Agent to take
all actions necessary to collect, on the SSNI noteholders’ behalf, all amounts owing under the SSNI
and the OKD Guarantee.

Clause 19.1(a) of the ICA provides that “[e]lach Secured Party {other than the Security Agent)
irrevocably appoints the Security Agent in accordance with the following provisions of this Clause 19
to act as its agent, trustee, joint and several creditor ... under this Agreement ... and irrevocably

2 This limitation, which is common is New York law-governed guarantees, is designed to prevent the total invalidation
of the guarantee if the guarantor later encounters financial trouble and the guarantee is set aside or avoided
specifically through the application of section 548 of the U.S. Bankruptcy Code, the Uniform Fraudulent Conveyance
Act (N.Y. DCL Art. X), or the Uniform Fraudulent Transfer Act (adopted by 44 other states), on the ground that the
guarantee rendered the guarantor insolvent or with unreasonably small capital when it was issued and the guarantor
did not receive adequate consideration for issuing the guarantee. Courts have generally not invalidated a subsidiary’s
guarantee of the parent’s debt where the transaction had direct or indirect benefit to the subsidiary. See In re Lifschultz
Fast Freight, 132 F.3d 339 (7th Cir. 1997) (subsidiary guarantee not a fraudutent fransfer because of general benefit
to the corporate group from the issuance of the guaranteed loan). '
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authorises the Security Agent on its behalf to ... perform such duties and exercise such rights and
powers under this Agreement ... as are specifically delegated to the Security Agent by the terms
thereof, together with such rights, powers and discretions as are reasonably incidental thereto.”
“Secured Parties” include the holders, from time to time, of the Senior Secured Notes under the SSNI
and the Senior Secured Notes Trustee. Clause 19.5(a) further provides that “the Security Agent shall
act in accordance with any instructions given to it by the Instructing Group [which term includes the
Majority Super Senior Creditors] (acting through the relevant Secured Creditor Representative [which
is the SSNI Notes Trustee]).”

Clause 11.4 of the ICA {Filing of Claims) provides:

Until the Secured Debt Discharge Date, after the occurrence of an Insolvency Event
each Creditor irrevocably authorises the Security Agent (acting in accordance with
Clause 11.6 (Security Agent instructions)), on its behalf to:

(a) take any Enforcement Action (in accordance with the terms of this Agreement)
against the relevant member of the Group [which includes NV and its
subsidiaries];

(b) demand, sue, prove and give receipt for any or all of the Liabilities of the relevant
member of the Group;

(c) collect and receive all distributions on, or on account of, any or all of the Liabilities
of the relevant member of the Group; and

(d) file claims, take proceedings and do all other things the Security Agent considers
necessary to recover the Liabilities of the relevant member of the Group.”

The ICA defines “Enforcement Action” to include, in relation to any Liability:

(i) the making of any declaration that such Liability is payable on demand;

(i) the making of a demand in relation to such Liability that is payable on demand,;

(iv) the making of a demand against any member of the Group in relation to any of
the Guarantee Liabilities [which includes the liabilities and obligations under the
SSNI] of that member of the Group; [or]

(vii) the suing for, commencing or joining of any legal or arbitration proceedings
against, any member of the Group to recover such Liability.

Clause 14.2(b) of ICA (Enforcement Instructions) provides that, “[s]ubject to the Transaction Security
having become enforceable in accordance with its terms and subject to Clause 14.3 (Enforcement
decisions) [which governs notice to other creditors and what the Security Agent must do when faced
with conflicting instructions), the Instructing Group may give instructions to the Security Agent as to
the Enforcement of the Transaction Security as they see fit.” Clause 14.2(c) provides that “[t]he
Security Agent is entitled to rely on and comply with instructions given in accordance with this Clause
14.2 without further investigation.”

2.1.4. The Czech Insolvency Proceeding and Demands

On May 3, 2016, OKD filed for insolvency in the Czech Republic (the OKD Insolvency Proceeding).
Under Section 7.01(ix) of the SSNI, the filing constituted an Event of Default, which, under Section
7.02(a), caused the SSNI Notes to become due and payabie immediately.

[
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On May 11, 2016, following the provisions described in Section 2.1.3 of this Opinion above, the
Majority Senior Secured Creditors issued Qualifying Instructions to the Senior Secured Notes Trustee
and the Security Agent to demand payment from OKD under the SSNI Guarantee, and on the same
day, the Senior Secured Notes Trustee and the Security Agent issued a notice to OKD demanding
payment from OKD under the SSNI Guarantee.

On May 16, 2016, the Majority Senior Secured Creditors instructed the Security Agent to file a proof
of claim in the OKD Insolvency Proceeding in respect of the amounts demanded from OKD under the
OKD Guarantee (the OKD Guarantee Claim). On May 24, 2016, the Majority Super Senior Creditors
instructed the Security Agent to file a proof of claim in the QKD Insolvency Proceeding in respect of
the amounts demanded from OKD under the guarantee contained in the SSCF (the SSCF Guarantee
Claim).

On May 31, 20186, as a result of the enforcement of security, the Security Agent made a distribution of
cash proceeds under the ICA. The principal amount of the loan under the SSCF was decreased by
€12,019,670.25 and interest of €738,839.06 was repaid in full. As of July 5, 2016, the outstanding
claim in respect of the SSCF was €22,980,329.75. Under the SSNI, interest continues to accrue. All
amounts due under the SSNI remain outstanding, and the principal amount due is increasing due to
additional notes issued as PIK interest (which continues to accrue).

The Security Agent filed a proof of claim in the OKD Insolvency Proceeding with respect to the amounts
demanded from OKD under the OKD Guarantee (the OKD Guarantee Claim). On July 25, 2016, OKD
and the trustee in the OKD Insclvency Proceeding (the OKD Insolvency Trustee) noticed their
intention to reject the SSNI and SSCF Guarantee Claims in the list of registered receivables (the
Rejection Statement) filed with the Regional Court in Ostrava. The Security Agent filed a statement
with the Regional Court in Ostrava on August 5, 2016, objecting to the proposed rejection of the
Security Agent's claims (the Security Agent Response). Subsequently, OKD and the OKD
Insolvency Trustee formally rejected the SSNI and SSCF Guarantee Claims at the review hearing
before the Regional Court in Ostrava on August 10, 2016.

On September 9, 20186, the Security Agent filed a legal action at the Regional Court in Ostrava formally
requesting the court to reverse the rejection and recognize the OKD Guarantee Claim (the Legal
Action). On February 24, 2017, Ing. Lee Louda, the insolvency administrator for OKD, filed a
Statement with the court, and on February 28, 2017, an Action for Ineffectiveness of Debtor's
Transaction (revocatory action) and Motion for Consolidation of Cases under Section 112 Civil
Procedure Code (collectively, the Louda Filings), and on March 7, 2017, OKD filed with the court a
Response (the OKD Response). | have reviewed English translations of the Louda Filings and the
OKD Response and have considered their contents in giving my Opinion.

2.2. Assumptions
In giving my Opinion, | make and rely on the following assumptions:
2.2.1. When it entered into the SSNI, OKD was duly established and existing in the Czech

Republic, was registered as a joint stock company, and had the requisite corporate
capacity and power to enter into the SSNI and to perform its obligations thereunder.



2.2.2. The SSNI was duly executed on behalf of OKD, the execution by OKD of the SSNF
was duly authorized by all necessary corporate actions on the part of OKD, and such
execution did not conflict with or result in any breach or violation by OKD of any term
of its corporate organization documents or Articles of Association or of any law in force
in the Czech Republic applicable to companies generally. No consents, licenses,
approvals, or authorizations of any governmental or other authority or agency in the
Czech Republic were required to be obtained by OKD by Czech law in relation to the
execution of the SSNI.

2.2.3. The SSNI was executed on OKD’s behalf by Mr. Boudewijn Wentink. At the time of
signing, Mr. Wentink had full legal capacity to do so and was not legally or mentally
incapacitated in any way.

2.2.4. The binding effect of the SSNI is not affected by duress, undue influence, or mistake.
None of the parties to the SSN{ entered into it in connection with money iaundering or
any other unlawful activity or with the intention or purpose of avoiding or circumventing
any statutory, contractual, or other legal obligation.

2.2.5. Czech law does not require the filing or recording of the SSNI with any court or other
authority in the Czech Republic to ensure the SSNi's enforceability.

2.2.6. There are no other agreements or arrangements involving any of the parties to the
SSNI that modify or supersede any of its terms in a manner that would affect the
conclusions in this Opinion.

2.2.7. Amounts owing under the SSNI are not subject to a defense of satisfaction or setoff
and are not time barred under applicable limitations legisiation, and none of the events
described in Section 12.06 of the SSNI, which would release the OKD guarantee, has
occurred.

| believe these assumptions are warranted as necessary to a proper evaluation of the validity and
enforceability of the OKD Guarantee under New York, because they address either facts that | have
not investigated and confirmed or matters of Czech law on which | am unable to opine.

| believe the assumptions are reasonable under New York law, despite the positions taken in the
Louda Filings and the OKD Response questioning Mr. Wentink’s authority. Those positions would not
be accepted if the issues were governed by New York law. "Under New York law, a principal can be
held liable for the unauthorized acts of an agent that the principal later ratifies.” RL/ Ins. Co. v. Athan
Contracting Corp., 667 F. Supp. 2d 229, 235 (E.D.N.Y. 2009). “Ratification is the express or implied
adoption, i.e., recognition and approval, of the unauthorized acts of another.” Id. Here, because OKD
knowingly accepted the benefit of the OKD Guarantee, in the form of loans in the amount of
€35,000,000 from NV and €29,000,000 from BV and a €200 million reduction in its own obligations,
OKD ratified the OKD Guarantee. RESTATEMENT (THIRD) OF AGENCY § 4.01 cmt. d; see Bank of Am.
N.A. v. 3301 Afl, LLC, 2012 WL 2529196, at *7 (E.D.N.Y. June 29, 2012) (rejecting guarantor's
challenge to validity of mortgage assignment, on the basis that the relevant power of attorney post-
dated the assignment, because guarantor ratified mortgage assignment). And, as explained below,
there is no conflict under New York corporate law when a parent induces its subsidiary to guarantee
the debts of the parent. See Trenwick Am. Litig. Trust v. Emst & Young, LLP, 906 A.2d 168 (Del. Ch.
2006) (rejecting claim that directors, of both parent and subsidiary, breached their fiduciary duties by
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causing subsidiary to take on debt to support parent’s overall business strategy); RSL Communs. PLC"
v. Bildirici, 648 F. Supp. 2d 184, 212 (S.D.N.Y. 2009) (applying Trenwick under New York law).

3. ANALYSIS
3.1. Applicability of New York Law

New York law will enforce a contractual choice of law provision, such as the OKD Guarantee New
York choice of law provision, choosing New York law as the governing law. “As a general matter, the
parties’ manifested intentions to have an agreement governed by the law of a particular jurisdiction
are honored.” Freedman v. Chem. Const. Corp., 43 N.Y.2d 260, 265 n* (1977); see N.Y. Gen. Oblig.
Law § 5-1401 (providing that parties to, among other agreements, a guarantee not less than $250,000
“may agree that the law of [New York] shall govern their rights and duties in whole or in part, whether
or not such contract agreement or undertaking bears a reasonable relation to this state”). In my
experience, parties in international capital markets transactions often select New York law to govern
their relationships because of New York's prominent role as an international financial center and its
well-developed body of law on capital markets transactions. New York law therefore governs a
challenge to the validity or enforceability of a New-York-daw-governed contract. See, e.g., IRB-Brazil
Resseguros, S.A. v. Inepar Invs., S.A., 83 A.D3d 573, 573-75 (1st Dep't 2011) (applying New York
law to determine validity of guarantee containing New York choice-of-law clause). Because the SSNI,
including the OKD Guarantee, is governed by New York Law, New York iaw will govern the validity or
enforceability of the OKD Guarantee. See id.

3.2, Enforceability of the OKD Guarantee under New York Law
3.2.1. Unconditional Guarantee

New York law enforces a waiver of defenses in an unconditional guarantee, such
as the OKD Guarantee, which is valid and binding on OKD and bars the
guarantor from asserting “any challenge to the enforceability and validity of [the
guarantee], as well as to any other possible defense to [its] liability for the
{principal] obligations.”

Under New York law, “[a] guaranty is a promise to fulfill the obligations of another party, and is subject
‘to the ordinary principles of contract construction.” Cooperatieve Centrale Raiffeisen-
Boerenlesenbank, B.A. v. Navarro, 25 N.Y.3d 485, 492 (2015). Ordinarily, a guarantor may raise failure
of consideration as-a defense by showing that the creditor totally or partially failed to perform its
obligation to the principal debtor. Walcutt v. Clevite Corp., 13 N.Y.2d 48, 56 (1963). As one court
explained, “[t]his rule follows from the notion that the guarantor cannot be liable for an amount greater
than that for which the principal is liable.” Midwest Corp. v. Glob. Cable, Inc., 688 F. Supp. 872, 875
(5.D.N.Y. 1988).

However, these general rules do not apply to an unconditional guarantee, such as the OKD Guarantee.
“Guaranties that contain language obligating the guarantor to payment without recourse to any
defenses or counterclaims, i.e., guaranties that are ‘absolute and unconditional, have been
consistently upheld by New York courts™ and “have in fact been found to preclude guarantors from
asserting a broad range of defenses.” Navarro, 25 N.Y.3d at 493. Thus, New York courts have held
the existence of an unconditional guarantee bars the guarantor from asserting a range of defenses to
the validity and enforceability of the guarantee, including defenses that:
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The underlying debt was allegedly unenforceable. Acadia Woods Partners, LLC v. Signal :
Lake Fund LP, 102 A.D.3d 522, 523 (1st Dep’t 2013).

The guarantee was allegedly fraudulently induced. Bank Leumi Trust Co. of New York v.
D'Evori Intemational, inc., 163 A.D.2d 26, 34 (1st Dep’t 1990).

The underlying debt was allegedly obtained by the creditor's collusion. Navarro, 25 N.Y.3d at
494-95.

The guarantor had allegedly been released from liability. United Orient Bank v. Bao Lee, 223
A.D.2d 500, 500 (1st Dep’t 1996).

The underlying debt was allegedly invalid. Manufacturers Hanover Trust Co. v. Green, 95
A.D.2d 737, 737 (1st Dep't 1983).

The guarantor was allegedly unable to read the underlying loan documents due to partial
blindness and his attorney, who undertook to read the loan documents to him, allegedly
materially misrepresented their terms when reading them to him. Bank of North America v.
Shapiro, 31 A.D.2d 465, 466 (1st Dep't 1969).

Courts have therefore refused to apply the Walcutt rule where, like here, a guarantee is unconditional.
For example, as two New York appellate courts have stated:

“Defendant's defense of overcharges is barred by its unconditional guaranty and waiver of
defenses. Defendant’s reliance on Walcutf, which recognized failure of consideration as a
defense to enforcement of a guaranty, is misplaced; the guaranty in Walcult was not
unconditional and did not contain a waiver of defenses.” Plaza Tower LLC v. Ruth’s Hosp.
Grmp., Inc., 126 A.D.3d 579 (1st Dep't 2015) (citations omitted)).

“While a guarantor is generally not liable if the principal is not bound by the contract, a
guarantor can be liable, despite the principal's escape from liability, if the guarantee contains
language through which the guarantor expressly waives a right or defense.” Cly. of Greene v.
Chalifoux, 127 A.D.3d 1316, 1317-18 (1st Dep't 2015) (citations omitted) (citing Walcutt for the
first proposition)).

Additionally, in Walcutt, the New York Court of Appeals held that a guarantor may not raise claims
belonging to the principal obligor as a defense to the guarantee. 13 N.Y.2d at 55.

The OKD Guarantee is an unconditional guarantee in the form that is enforceable under New York
law. It provides that it shall not be subject to any reduction, limitation, impairment, or termination for
any reason and waives defenses of setoff, counterclaim, recoupment, termination, and the invalidity,
illegality, or unenforceability of the Guaranteed Obligations. The broad unconditionality and waiver
provisions render irrelevant as a matter of New York law any consideration of corporate benefit to
OKD, adequacy of consideration for the OKD Guarantee, adequacy of performance by the holders of
the OKD Guarantee, conflict of interest between N.V and OKD, or the identity of the individual who
signed the OKD Guarantee for OKD (assuming the signer had authority under OKD's governing
documents and Czech law), among others.



The OKD Response argues that because of OKD lacks recourse against NV under the SSNI, OKD’s
obligation is a primary obligation, rather than a secondary one (such as a guarantee). New York law
recognizes the distinction between primary and secondary obligations; guarantees are in the latter
category. Michaels v. Chem. Bank, 110 Misc. 2d 74, 76-77 (Sup. Ct. N.Y. Cty. 1981) (“A guaranty of
payment is an obligation to answer for the debt of another. It is a secondary obligation in that it is
collateral, and only meaningful in relation to, the independent obligation to pay (i. e., the debt) of the
primary obligor, and is contingent upon his default.” (citations omitted)). However, even under a
secondary obligation, if the guarantee is unconditional, the creditor need not first seek to collect from
the primary debtor; rather, in that context, the guarantee is considered a primary obligation. Kirzner v.
Plasticware, LLC, 47 Misc. 3d 1209(A) (Sup. Ct. N.Y. Cty. 2015). If a New York court determined
OKD's obligation is a primary obligation, that would not impair its enforceability, and it does not matter
whether the obligation is primary or secondary 3

The OKD Response also appears to argue that NWR’s different treatment of OKD and its Polish’
affiliate NRW Karbonia S.A. in the form of guarantees they issued somehow affects the enforceability
of the OKD Guarantee. | have not reviewed the circumstances under which the Karbonia guarantee
was issued or all of its terms and so cannot comment on its content or any comparison to the OKD
Guarantee. However, | can say that New York law does not concern itself with the differences between
guarantees issued by different affiliates, only with the terms of the guarantee that it is called upon to
enforce. Therefore, New York law would consider the terms of the Karbonia guarantee irrelevant to
the question of the enforceability of the OKD Guarantee.

Based on the foregoing, New York law holds the OKD Guarantee as valid and binding on OKD and
bars OKD, as guarantor, from asserting “any challenge to the enforceability and validity of [the
guarantee], as well as to any other possible defense to {its] liability for the [principal] obligations,”
Navarro, 25 N.Y.3d at 494, including OKD’s arguments that the OKD Guarantee is invalid because
NV never rendered any performance to OKD, because OKD was induced to assume the OKD
Guarantee by its parent company NV, and because the OKD Guarantee was not properly authorized,
whether or not the SSNI is valid and enforceable against NV under New York law. Even if a New York
court were to deviate from well-established precedent and consider NV's performance to OKD, New
York law would still require enforcement of the OKD Guarantee because, as discussed in more detail
below, OKD received several benefits from the 2014 Restructuring, including loans of €35,000,000
from NV and €29,000,000 from BV, the release of the Previous Notes, and the reduction of OKD's
guarantee from €500 million under the Previous Secured Notes to €300 million under the SSNI.

3 The Louda Filings seem to suggest that because the SSNI replaced the Previous Secured Notes and no payment
was ever made under the SSNI, the SSNI does not constitute a valid debt, either as a primary obligation of NV or as
a guarantee obligation of OKD. See, e.g., Louda Filings, Feb. 24, 2017, 1 7a, 12, 13. New York law would not
recognize such an argument. It is welil established that a validly issued note or guarantee constitutes an obligation of
the issuer to pay the holder the amount specified in the note or guarantee and does not provide a defense based on

prior non-payment. ,
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3.2.2. Effect of the Scheme Sanction Order and the Chapter 15 Recognition Order

The Scheme Sanction Order and the Chapter 16 Recognition Order lend
additional support to the enforceability of the OKD Guarantee.

The Scheme Sanction Order approved the 2014 Restructuring, which included the OKD Guarantee,
and the Chapter 15 Recognition Order provided that “the Scheme Sanction Order, the Scheme and
the Restructuring Documents ... are recognized, granted comity, and entitled to full force and effect
against all entities ... in accordance with their terms, and such terms shall be binding and fully
enforceable.” [Chapter 15 Recognition Order, § F, at 5-6.] Although OKD itself was not subject to the
scheme in the 2014 Restructuring and was not a debtor in the New York chapter 15 case, a court in
New York would likely find that the Scheme Sanction Order and the Chapter 15 Recognition Order
were additional indicia of regularity supporting the validity and enforceability of OKD’s unconditional
guarantee based on the consideration and approval in the Scheme Sanction proceeding of the SSNi
and the SSCF, including the OKD Guarantee.

3.2.3. Effect of Parent’s Control of Subsidiary; Breach of Fiduciary Duty

A parent's control of a subsidiary does not provide a defense under New York
corporate law to the enforceability of an unconditional guarantee of the parent's
debt.

The Louda Filings and the OKD Response object to the enforceability of the OKD Guarantee on the
ground that NWR controlled OKD and benefitted from OKD’s guarantee. New York corporate law does
not recognize such a defense, because New York corporate law does not support a claim for breach
of fiduciary duty against the directors of a wholly owned subsidiary or of its parent on the basis that
the parent caused the subsidiary to take on debt to support the parent's overall business strategy. See
generally RSL Communs. PLC v. Bildirici, 649 F. Supp. 2d 184, 212 (S.D.N.Y. 2009) (following, as a
matter of New York law, the leading Delaware case of Trenwick Am. Litig. Trust v. Emst & Young,
LLP, 906 A.2d 168 (Del. Ch. 2006)).

In Trenwick, the litigation trustee for a bankrupt subsidiary’s estate brought a breach-of-fiduciary-duty
claim against the directors of its parent, Trenwick, and the directors of the subsidiary, Trenwick
America, because the parent allegedly caused the subsidiary to take on more debt to support the
parent's overall business strategy. 906 A.2d at 200. The court noted that, under Delaware law, “in a
parent and wholly-owned subsidiary context, directors of the subsidiary are obligated only to manage
the affairs of the subsidiary in the best interests of the parent and its shareholders.” /d. (internal
quotation marks omitted). Under this rule, and “[in the absence of any indication that they would be
causing Trenwick America to violate legal obligations owed to others, the Trenwick America board
was free to take action in aid of its parent's business strategy.” /d. at 201. Importantly, the court said:

Delaware law does not embrace the concept that a director of a wholly-owned
subsidiary owes a duty to second-guess the business judgment of its parent
corporation when following and supporting the parent's strategy would not violate any
legal obligation the subsidiary owes to another.

Rather, the law is that the Trenwick America directors were obligated to
manage Trenwick America with loyalty to Trenwick, the company’s sole stockholder.
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To the extent that the Trenwick America directors acceded to their parent's wishes and
lent support to its business strategy, there is no basis to fault them.

That is even so if the Trenwick America board took actions that made Trenwick
America less valuable as an entity. If the Trenwick America board authorized the
subsidiary to provide (as it appears to have done) guarantees to Trenwick's creditors
that supported Trenwick's overall business, they would have peen managing the
subsidiary to benefit its parent: a proper goal.

id. at 201-02.

A court in New York has also approved of the kind of parent-subsidiary synergies present when a
subsidiary guarantees a corporate parent’s debt. In re Vivaro Coip., 524 B.R. 536 (Bankr. S.DNY.
2015), described “corporate synergy or the enhanced financial heaith of its corporate parent trickling
down the corporate structure” as examples of an “indirect benefit” that constitute “reasonably
equivalent value” or fair consideration directly or indirectly to the subsidiary guarantor. /d. at 558. Fair
equivalent value is determined by “measureling] the economic benefit, if any, that accrued to each
[guarantor] as a result of the third person’s indebtedness” and “then determin[ing] whether that benefit
was ‘disproportionately small' when compared to the size of the security that the bankrupt gave and
the obligations that it incurred.” Rubin v. Mfrs. Hanover Trust Co., 661 F.2d 979, 893 (2d Cir. 1981).
These cases suggest that the analysis focuses on the corporate structure as a whole, rather than the
subsidiary's benefit viewed in isolation. It should not matter to a New York court that the subsidiary
guarantee was issued as part of a restructuring transaction, such as under the 2014 Restructuring,
rather than in the ordinary course of business or financing. Such guarantees are common in
restructurings in New York and have an additiona! indicia of regutarity, which is the court's review as
part of its approval of the restructuring plan.

Accordingly, New York law does not find a conflict based on NV's control over its subsidiary OKD in
executing the OKD Guarantee, even though it was part of the 2014 Restructuring, and New York law
does not render the OKD Guarantee unenforceable for that reason.

3.2.4. Fraudulent Conveyance Issues

New York Fraudulence Conveyance Law and similar federal and state statutes
do not invalidate a guarantee, such as the OKD Guarantee, that benefits a
corporate group and is given in eschange for releases and new loans.

Contrary to what the Louda Fitings and the OKD Response suggest, OKD received several benefits
from the 2014 restructuring of NWR, including new loans and release of a prior larger guarantee, which
New York law recognizes as supporting the validity and enforceability of the OKD Guarantee against
a challenge under New York's Fraudulent Conveyance Law.

New Yoik's Fraudulent Conveyance Law, Article 10 of the Debtor and Creditor Law (DCL), permits
certain creditors, under limited circumstances, to annul an obligation that a debtor incurs without fair
consideration if, when the debtor incurred the obligation, the debtor was, oras a result of the obligation
became, insolvent or intended to incur or believed that it would incur debts beyond its ability to pay as
they mature. DCL §§ 273, 275. Fair consideration requires fair equivalent value or satisfaction of an
existing debt, given in good faith. DCL § 272. The Fraudulent Conveyance Law applies to guarantees.
Rubin, 661 F.2d at 893. '
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In this case, the OKD Guarantee was issued in connection with 2014 Restructuring to replace OKD's -
existing guarantee of the Previous Secured Notes in a significantly larger amount. The release of the
prior guarantee constituted satisfaction of an existing debt, which provided a substantial benefit to
OKD. In addition, as the courts recognized in Rubin and Vivaro, supra, a subsidiary may receive fair
consideration for its guarantee of its parent's debt if, measured at the time of the guarantee, the
parent’s incurrence of the debt enhances the overall financial health of the corporate group and the
benefit to the subsidiary is not disproportionately smail compared to the size of the obligation it incurs.
OKD appeared to receive several benefits in issuing the guarantee under the 2014 Restructuring. As
the group’s principal operating subsidiary with substantial exposure under the prior guarantee, OKD
was at material risk of failure before the 2014 Restructuring. The 2014 Restructuring reduced its
obligations and appeared to have preserved its business. And loans of €35,000,000 from NV and
€29,000,000 from BV, which NV raised in connection with the 2014 Restructuring, were made to OKD,
providing additional value in the form of working capital to OKD. These benefits to OKD in exchange
for OKD's issuance of the OKD Guarantee protect the OKD Guarantee from attack under the New
York Fraudulent Conveyance Law.

3.2.4.1. Savings Clause

New York law does not require the reduction of the OKD Guarantee under the
savings clause.

To the extent the OKD Guarantee is not supported by fair consideration, as defined in DCL § 272,
Section 12.02(a) of the SSNI reduces the amount of the OKD Guarantee to “the maximum amount
that can be hereby guaranteed without rendering this Indenture, as it relates to such Subsidiary
Guarantor, voidable under applicable law, including laws relating to fraudulent conveyance or
fraudulent transfer or corporate benefit or similar laws affecting the rights of creditors generally.” This
kind of provision is common in New York law-governed subsidiary guarantee documents but is rarely
the subject of interpretation by the courts, because, | believe, most subsidiary guarantee claims in
financial distress or insolvent situations are not challenged.

However, one case directly addressed this kind of “savings clause.” It involved affiliate guarantees that
were challenged in a bankruptcy case under a statute similar to the New York Fraudulent Conveyance
Law. The court found the savings clause did not protect the enforceability of the guarantees, in part
on the ground that the guarantors were insolvent even before the issuance of the guarantees, so “the
maximum amount” that could be guaranteed without violating the fraudulent transfer laws was zero.
Official Comm. of Unsecured Creditors v. Citicorp No. Am., Inc. (In re TOUSA, Inc.), 422 B.R. 783,
863 (Bankr. S.D. Fla. 2009), quashed in part on other grounds, 444 B.R. 613 (8.D. Fla. 2011), affd in
parl, rev'd in part on other grounds, 680 F.3d 1298 (11th Cir. 2012). The court also found that the
savings clauses were unenforceable on the ground they were indefinite, because savings clauses in
multiple guarantees prevented a clear calculation of the amount for which each guarantor would be
liable. Finally, the court relied on grounds exclusive to the application of the United States Bankruptcy
Code.

The bankruptey court's conclusion in TOUSA should not apply to the enforceability of the OKD
Guarantee under New York law. As described above, OKD appears to have received fair consideration
for the OKD Guarantee, so the OKD Guarantee would not be voidable so as to cause the savings
clause’s application in the first place. Moreover, TOUSA was reversed on appeal, even though on
other grounds, so its legal conclusions have little if any precedefitial effect. | have been unable to
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locate any later cases that have relied on it or followed its reasoning, and it has been subject to much
academic criticism. See, e.g., ‘Reasonably Equivalent Value' in § 548 Avoidance Actions: An Analytical
Framework Post-in Re Tousa, Incorporated, 20 Norton J. Bankr. L. & Prac. #4 (2011). its reasoning
about calculation of guarantee amounts does not bear scrutiny, and, unlike the case here, it addressed
guarantors who were found to have been insolvent before they issued the guarantees. Its reliance on
United States Bankruptcy Code principles do not apply here, where there is no U.S. bankruptcy case
pending. Therefore, under New York law, the savings clause in the OKD Guarantee does not affect
the OKD Guarantee’s validity or enforceability.

3.2.5. Public Policy Considerations
The OKD Guarantee does not violate New York public policy.

Courts in New York have rejected challenges to unconditional guaranties on New York public policy
grounds. See, e.g., First N.Y. Bank for Bus. v. DeMarco, 130 B.R. 650, 654 (S.D.N.Y. 1891) (“Absolute
and unconditional guaranties such as those executed by defendants are consistently upheid by New
York courts.... These guaranties, typical of those executed by banks in the course of commercial loan
transactions, are enforceable and do not violate public policy.”).

Courts in New York have also rejected the idea that another country’s law or public policy affects the
application of New York law or, if it does, that the other country’s law should control. “Where the public
policy of New York State conflicts with that of a foreign State, New York public policy must prevail.”
Schulfz v. Boy Scouts of Am., Inc., 102 A.D.2d 100, 108 (1st Dep’t 1984), aff'd, 65 N.Y.2d 189 (1985).
Moreover, even where only New York law, not its fundamental public policy, is involved, the court does
not defer to the public policy of the other country. Curtis, Mallet-Prevost, Colt & Mosle, LLP v. Garza-
Morales, 308 A.D.2d 261, 265 (1st Dep’t 2003) (enjoining foreign lifigation in favor of agreed
arbitration, even though arbitration agreements violated the foreign jurisdiction’s public policy).

Based on the foregoing, New York law does not render the OKD Guarantee unenforceable on public
policy grounds.

3.3. The Validity of the Security Agent's Claim under New York Law

New York law enforces the right of an agent, such as the Security Agent, to file
and enforce a claim against a guarantor, such as OKD, as a proper exercise of
its duties as an agent of the SSNI Noteholders.

Under New York law, it is my opinion that the Security Agent has a valid and enforceable claim against
OKD under the OKD Guarantee as a proper exercise of its duties as an agent of the SSNI Noteholders.

Under New York law, the term “agency” refers to the fiduciary relationship that arises when one person,
the “principal,” manifests assent to another person, the “agent,” that the agent shall act on the
principal’s behalf and subject to the principal's control, and the agent manifests assent or otherwise
consents so to act. See Art Fin. Partners, LLC v. Christie’s Inc., 58 A.D.3d 469, 471 (1st Dep't 2009).
A corporation may act as an agent and may do so for another corporation. De Ronde v. Gaytime
Shops, Inc., 239 F.2d 735, 738 (2d Cir. 1956).

Consent of both the principal and the agent is necessary to create an agency. Stermnaman v. Metro.
Life Ins. Co., 170 N.Y. 13, 21 (1902). However the parties manifest their consent, the agent's authority
]
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to act for the principal exists where the agent may reasonably infer from the words or conduct of the
principal that the principal has consented to the agent's performance of a particular act. In re Parmalat
Secs. Litig., 594 F. Supp. 2d 444, 452 (S.D.N.Y. 2009). As long as the agent acts within the ambit of
the authority to represent the principal, the agent binds the principal. British Am. & E. Co. v. Wirth Ltd.,
592 F.2d 75, 80 {2d Cir. 1979).

Though unnecessary to create an agency relationship, “many agents and principais enter into
agreements” governing their relationship. RESTATEMENT (THIRD) OF AGENCY § 8.07. cmt. b. “Contract-
law principles of general applicability govern whether such agreements are enforceable and how they
are to be interpreted, among other questions.” /d. “An agent has a duty to act in accordance with the
express and implied terms of any contract between the agent and the principal,” id, and “to comply
with all lawful instructions received from the principal and persons designated by the principal
concerning the agent’s actions on behalf of the principal.” Id. § 8.09(2); see also id. cmt. ¢ (“Within a
relationship of agency, a principal always has power to provide an agent with interim instructions
concerning action to be taken on the principal’s behalf.").

Provisions granting an indenture trustee the right to enforce noteholders’ claims against the issuer are
common in New-York-law-governed indentures. “Each qualified indenture gives the indenture trustee
the power to declare a default in the underlying security and sue the obligor in its own name and as
trustee under an express trust for all unpaid principal and interest.” NORTON CREDITORS’ RIGHTS
HANDBOOK § 15:4. “Each indenture will also contain a provision authorizing the indenture trustee to
file a proof of claim or other document which is advisable or necessary to have the claims of the
bondholders and itself as indenture trustee allowed in the applicable court.” /d. Provisions granting the
noteholders the right to direct the indenture trustee’s exercise of rights and remedies are also common.
“Most indentures contain provisions which allow a designated percentage of registered bondholders
to direct the indenture trustee to take or not take certain actions.” Id. § 15:5.

The SSNI and the ICA create an agency relationship between the Senior Secured Noteholders and
the Security Agent. Clause 19.1 of the ICA contains the Secured Parties’ express appointment of the
Security Agent to act as their agent and to perform acts specifically delegated under the ICA. Clause
11.4 of the ICA specifically authorizes the Security Agent to exercise enforcement rights on their
behalf, including to demand payment and to file a proof of claim for the OKD Guarantee amount, after
an Event of Default under the SSNI, which has occurred. Under agency law principles, the Security
Agent has a duty to act in accordance with the terms of the SSNI and the ICA and must comply with
all lawful instructions of the noteholders.

Based on the foregoing, New York enforces the Security Agent's right to file a claim against OKD on
the OKD Guarantee as a proper exercise of its dufies as an agent of the SSNI Noteholders.*

4 Nothing in the indenture, including the parallel debt provision in Section 13.08, leads me to doubt that New York law

would accept a claim filed by Citibank N.A. as Security Agent. ,
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4. OPINION

On the conditions that the facts and assumptions stated or otherwise referred o in this Opinion are
accurate in all materjal respects, and based on the reasoning explained above, it is my opinion that:

4.1. The OKD Guarantee is valid and binding on OKD for the full amount of outstanding
unpaid principal and accrued, unpaid interest under New York law and would be
enforced by a court in New York, whether or not the SSNI is valid and enforceable
against NV; and

4.2. The Security Agenthas a valid claim against OKD under the OKD Guarantee, which
would be enforced by a court in New York.

Respectfully submitted,

¢ ThelseidiFee—

Richard Levin
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ANNEX 1--DOCUMENTS

. Super Senior Temn Facility Agreement dated September 9, 2014, among New World

Resources N.V., as Company, Deutsche Bank AG, London Branch, as Agent, Citibank N.A.,
London Branch, as Security Agent and others (SSCF)

Senior Secured Notes Indenture dated October 7, 2014 among New World Resources N.V.,
as Issuer, Deutsche Trustee Company Limited, as Trustee, Citibank N.A. London Branch, as
Security Agent and OKD, a.s. and others, as Guarantor (SSNI)

Intercreditor Agreement dated October 7, 2014 among New World Resources N.V., Deutsche
Bank AG, London Branch, Deutsche Trustee Company Limited, Citibank N.A. London Branch,
and others (ICA)

Master Loan Agreement dated September 5, 2014 between New World Resources N.V., NWR
Holdings B.V., OKD, a.s. and others

Board resolution of OKD dated September 2, 2014 approving the terms and execution of the
SSCF and SSNI

Power of Attorney dated September 2, 2014 authorizing Boudewijn Wentink to sign certain
documents

Czech law opinion dated September 9, 2014 prepared by White & Case (Europe) LLP
regarding OKD a.s.’s capacity to enter into the SSCF

Letter of instruction dated May 4, 2016 from the Majority Super Senior Creditors to the Super
Senior Credit Facility Agent

Letter of instruction dated May 11, 2016 from the Majority Senior Secured Creditors to the
Notes Trustee

Notice of enforcement instructions dated May 11, 2016 from the Senior Secured Notes Trustee
to the Super Senior Credit Facility Agent and the Security Agent

Qualifying Instructions dated May 11, 2016 from the Majority Senior Secured Creditors to the
Senior Secured Notes Trustee and the Security Agent

Notice of demand dated May 11, 2016 under the SSNI Guarantee from the Senior Secured
Notes Trustee and the Security Agent to OKD a.s.

Letter of instruction dated May 16, 2016 from the Majority Senior Secured Creditors to the
Senior Secured Notes Trustee regarding the SSNI Guarantee Claim

Notice of enforcement instructions dated May 16, 2016 from the Senior Secured Notes Trustee
to the Super Senior Credit Facility Agent and the Security Agentregarding the SSN! Guarantee
Claim
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15.

16.

17.

18.

19.

20.

Qualifying Instructions dated May 18, 2016 from the Majority Senior Secured Creditors to the
Senior Secured Notes Trustee and the Security Agent regarding the SSNI Guarantee Claim

English translation of the Rejection Statement dated May 27, 2016 from OKD a.s. as debtor
and Mr. Lee Louda, as insolvency trustee

Response dated August 5, 2016 of the Security Agent Citibank N.A., London Branch to the
Rejection Statement

English transiation of the Legal Action dated September 8, 2016 by Citibank N.A., London
Branch '

Judgment ([2014] EWHC 3143 (CH)) and Order, both dated September 5, 2014, in In the
Matter of New World Resources, High Court of Justice, Chancery Division, Claim No. 5347 of
2014.

Order Granting Petition For Recognition Of Foreign Main Proceeding And Motion For Related
Relief, In re New World Resources N.V., dated September 9, 2014, case no. 14-12226 (SMB),
United States Bankruptcy Court for the Southern District of New York [ECF 20]

18

113179.10



913 THIRD AVENUE NEW YORK NEW YORK 10022 JENNER&BLOCK ..

Pravni stanovisko Richarda Levina,’
Jenner & Block LLP, New York, NY

Posouzeni konkrétniho pfipadu poskytnuti ruéeni podle prava
statu New York

4. dubna 2017

Toto pravni stanovisko se tyka (a jeho jedinym ugelem ie) posouzeni platnosti, vykonatelnosti a
zavaznosti urgitych povinnosti podle prava statu New York ve vztahu k dluhopistim vydanym na
zakladé dokumentu ,Senior Secured Notes Indenture* ze dne 7. flina 2014 uzavieného mezi New
World Resources N.V. jako Emitentem, Deutsche Trustee Company Limited jako Spravcem,
Citibank N.A., London Branch jako Agentem pro zajisténi, a OKD, a.s. a dai3imi osobami jako
Rugiteli (dale jen SSNI), ktery upravoval emisi seniornich zaji$ténych diuhopisti s drokem PiK ve
vySi 300 miliond euro (Senior Secured PIK Toggle Notes) splatnych v roce 2020 (déle jen Seniorni
zajisténé dluhopisy) a piislusné povinnosti jejich splaceni, za iejichz spinéni OKD a.s. (déle jen
OKD) poskytla rueni (Rueni OKD). Toto pravni stanovisko nesmi byt pouZito k Zadnému jinému
uéelu. Toto pravni stanovisko je omezeno na posouzenf otdzek podle prava statu New York a tam,
kde je to nezbytné pro interpretaci a aplikaci préava statu New York, také otazek podie federainiho
prava Spojenych staty americkych.

1. SHRUNUTI ZAVERU

Byl jsem pozadan, abych posoudil a poskytl své stanovisko ohledné toho, zda jsou podminky SSNi
platné a vymahatelné podie prava statu New York, kterym se fidi SSNI. Pro usnadné&ni posouzeni
tohoto pravniho stanoviska soudem zde predkladam shrnuti svych zavéri. Tyto zavéry vychazeji
z popsaného skutkového stavu a pfedpokladit (viz niZe), a jsou zaloZeny na Gvahach obsaZenych
v nasledujicich &astech tohoto pravniho stanoviska.

' Jsem partner v advokatni kanceléfi Jenner & Block LLP a vedouci oddalen pro restrukturalizaci a konkurz
firem. Byl jsem pijat do kalifornské advokétni komory v roce 1976. Od tohoto roku jsem vykonaval praxi v
oblasti konkurzniho Fizeni, platebni neschopnosti, restrukturalizace a prav veéfiteld s vyjimkou tff let. V
souCasné dob& mam opravnénf k poskytovani pravnich siuzeb v Kalifornii, Massachusetts, New Yorku a
Washingtonu, D.C. Od roku 1975 do roku 1978 jsem pisobil jako pomocny poradce justidniho vyboru
Snémovny reprazentant Kongresu Spojenych stati americkych, kde moji hlavni odpovédnostf byla pffprava
legislativy, ktera se stala insolven&nim zakonikem Spojenych stato americkych. Byl jsem pfedsedou Narodni

ks

2008 jsem pfednagel prévo na Harvard Law School. Byl jsem poradcem Svétove banky a Centrainf banky v
Brazilii ve véci pipravy insolvenéniho prava v Brazilii v roce 2005,
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Domnivam se, Ze Ruceni OKD je platné a vymahateiné podle prava statu New York a Agent pro
zajisténi mizZe uplatfiovat své naroky v ramci Rugeni OKD jménem drzitelt diuhopist SSNI z t&chio

divodii:

Pravo statu New York dovoluje smiuvnim stranam, aby si v ramci smlouvy, jako je
napfiklad Rugeni OKD, ujednali pfisluSnost prava statu New York, a umoZiuje
vymahatelnost tohoto ujednani;

Ruéeni OKD je bezpodminetné, a proto vjeho ramci doSlo ke vzdani se préava na
uplatfiovani veskerych namitek. Soudy statu New York vykladaji takova vzdani se prav
jako zékaz, aby rutitel ,jakkoliv napadal vymahateinost a platnost [ruéeni], stejné jako
podaval jakékoli jiné pfipadné namitky ve vztahu k [své] odpov&dnosti za spinéni
[htavnich] zdvazk(. Navarro, Cooperatieve Centrale Raiffeisen-Boerenleenbank, B.A. v.
Navarro, 26 N.Y.3d 485, 494 (2015}, vEetnd jakychkoli namitek, 2e RuSeni OKD je
neplatné z divodu, Ze:

o NV nikdy neposkytta Zadné pinéni spolegnosti OKD,

o OKD byla pfinucena pfevzit Ruteni OKD na zakladé pfikazu jeji matefské
spole&nosti NV, nebo

o Ruéeni OKD nebylo fadné uzavfeno bez ohledu na to, zda podminky SSNI jsou
¢i nejsou platné a vymahatelné vici NV podle pravo statu New York.

Soudni schvaleni restrukturalizace a Uznani rozhodnuti die kapitoly 15 poskytuji dalsi
indicie podporujici zavér o platnosti a vymahatelnosti bezpodmineéného Ruéeni OKD:

Pravo statu New York nijak nezakazuje, aby matefska spoleénost, jako je NV, pinutila
deefinou spole€nost, jako je OKD, k rueni, v tomto pripadé Rudeni OKD;

OKD ziskala vyhody v ramci Restrukturalizace NWR v roce 2014 v&etnd sniZeni svého
pfedchoziho rutitelského zdvazku a ziskani novych Gvérd ve vy&i 35 000 000 euro od
NV a 29 000 000 euro od BV, coZ Rugeni OKD zajistuje ochranu pfed napadenim podie
Zakona o podvodném pfevodu statu New York;

Ustanoveni o omezenich v ramci Rudeni OKD neovliviiuje platnost a vymahatelnost
Rucéeni OKD;

Vykonatelnost Ruteni OKD neporuiuje vefejny poradek statu New York; a
Pravo agenta pro zajiSténi podat Zalobu proti spoleénosti OKD k vymahani spinéni

povinnosti die Ruéeni OKD je Fadnym vykonem jeho povinnosti jako zastupce drZiteli
diuhopist SSNI.

2. SKUTECNOSTI A PREDPOKLADY

Toto pravni stanovisko je zaloZeno na popisu skutkového stavu a predpokladech uvedenych v této
Casti. Popis skutkového stavu vychdzl z dokumentd uvedenych v Pfiloze I. V pipad jakékoli

nesrovnalosti mezi popisem a t&émito dokumenty plati, Ze Pravni stanovisko vychazi z dokumentil.

2
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2.1. Popis skutkového stavu
2.1.1. Restrukturalizace 2014

NWR Holdings B.V. {dale jen BV) je jedinym akcionafem OKD. New World Resources N.V. {dale jen
NV) je jedinym akcionafem spole&nosti BV. V roce 2014 spole€nost NV provedla restrukturalizaci
diuhd skupiny New World Resources dle anglického prava prostfednictvim restrukturalizaéniho
planu (scheme of arrangement) (dafe jen Restrukturalizace 2014). Vrchni soud pro Anglii a Wales
odsouhlasil restrukturaliza&ni pian rozsudkem ([2014] EWHC 3143 (CH)) a Soudnim pfikazem (ddle
jen Soudni schviéleni restrukturalizace), jeZ byly vydany dne 5. z&F 2014 ve véci New World
Resources, High Court of Justice, Chancery Division, Claim no. 5347 of 2014. Konkurzni soud USA
pro jizni abvod New Yorku vydal pfikaz o uznéni Soudniho schvéleni restrukturalizace na zékladé
podani NV ze dne 30 &ervence 2014 dle kapitoly 15 insolvenéniho zakoniku USA - Order Granting
Petition For Recognition OFf Foreign Main Proceeding and Motion for Related Relief. in re New World
Resources N.V., case no. 14-12226 (SMB), United States Bankruptcy Court for the Southern Dictrict
of New York, Sept 9, 2014 [ECF 20] (déle jen Uznani rozhodnuti dle kapitoly 15). Kapitola 15
insoivengniho zakoniku USA nazvana ,Vedlejsi a ostatni preshraniéni pfipady” pFedstavuje
implementaci modelového zakona UNCITRAL o pFeshraniénich insolvengnich fizenich, jehoZ
ucelem je podpora spoluprace mezi soudy USA a zahraniénimi soudy v souvislosti se zahrani®nimi
insolvenénimi fizenimi. 11 U.S.C. § 1501(a). Pfikaz o uznani umoznuje spolupraci mezi soudem
USA a zahraniénim soudem v rdmci zahraniéniho insolvenéniho Fizeni vetng, coZ zahrnuje i
vykonateinost zahraninich soudnich pfikazi v USA. Viz obecné Id. §§1519(a), 1521(a), 1525-1627.

Pfed restrukturalizaci v roce 2014 méla NV nesplaceny dluh v ramci tehdejSich seniornich
zajisténych diuhopisi ve vysi 500 miliond euro (dale jen Pavodni zajisténé dluhopisy) a dale diuh
v réamci tehdejSich seniomich nezajisténych dluhopisi ve vySi 275 milioni euro (spole&n&
s Pavodnimi zajiSténymi diuhopisy, dale jen Pivodni diuhopisy). OKD poskytla ruéeni za Plvodni
zajisténé dluhopisy.

Restrukturalizace 2014 vyastila v emisi diuhopisti dle SSNI, které mimo jiné nahradily ptvodni
diuhopisy ve vy$i 500 mil. euro, pfitemZ? povinnosti dle Pavodnich diuhopist zanikly stejn& jako
ruceni OKD v ramci Byvalych diuhopist. SSNI pfedpoklada, Zze NV vyda nové seniomi zajisténé
diuhopisy ve vysi 300 miliond euro a podle Clanku Xli OKD poskytne rudeni za spindni povinnosti
NV dle seniornich zajidt&nych diuhopist. SSNI véetnd Rudeni OKD se Fidi pravem statu New York.
Timto zpisobem byly v ramci Restrukturalizace 2014 celkové ruditelskeé zévazky OKD vyrazné
snizeny (z 500 mil. euro na 300 mil. euro). Restrukturalizace 2014 dale pfedpokladala véfitelskou
dohodu (dale jen ICA) mezi BV, NV, OKD, stranami SSNi a stranami Super Senior Credit Facility
(dale jen SSCF), kterd byla uzavfena v souvislosti s Restrukturalizaci 2014 k dpravé prav a
povinnosti dle SSNI, SSCF a souvisejicich dokument.

Po uzavieni SSNI a SSCF byly OKD poskytnuty vnitroskupinové puijéky v celkové vysi 29 000 000
euro od spolegnosti BV a déale v celkové vysi 35 000 000 euro od spoleCnosti NV. Tyto pijeky
predstavovaly prostfedky z SSCF a kapitalovych investic do NV v ramci Restrukturalizace 2014.

2.1.2. Ruéeni OKD
Clanek 12.01 (a) SSNI stanovi:

3
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Kazda Dcefind spoletnost poskytujici ruceni, [jeZ dle definic zahmuji OKD], timto
bezpodmine&né a necdvolatelné rudi, a to spoleén& a nerozdilng, viem DrZiteltm,
Spravci a Agentovi pro zaji§téni a jejich pfipadnym pravnim nastupcim (a) za piné a
fadné splaceni jistiny a trok( diuhopisti jakmile budou splatné bez ohledu na to, zda
splatnost nastane plynutim &asu, zesplatn&nim, nebo jinym zplisobem, vdetn&
zaplaceni pfipadnych DalSich &astek, (b) za splnéni veSkerych ostatnich pen&Znich
zavazki Emitenta podle SSNI a Dluhopisti a (¢) za piné a Fadné spindni v3ech
ostatnich zavazkd Emitenta (s ohledem na v8echny lhiity ke spinéni) dle SSNI a
Dluhopisti (v8echno vy3e uvedené je dale souhmné oznadovano jako ,,Zarucené

zavazky").
Clanek 12.01 (d) SSNI stanovi:

S vyjimkou pfipadd vyslovng uvedenych v &lancich 10.02, 12.02 a 12.06 nesmi byt
stanovené povinnosti Z4dné Dcefiné spole€nosti poskytujici rudeni pfedmétem
jakéhokoli sniZzeni, omezeni, zhor§eni nebo ukonZeni a to z jakéhokoliv divodu,
vetnd jakéhokoli naroku na zpro§téni, uvolnéni, vzdani se, zménu nebo vyrovnani,
a dale nesmi byt pfedmétem Zadné obrany ve form& zapodteni, protinaroku,
zadrzeni nebo jakéhokoli ukon&eni, ani z divodu neplatnosti, nezdkonnosti &i
nevymahatelnosti Ruditelskych zavazki &i z jakéhokoli jiného davodu.

Clanek 12.02 {a) SSNI stanovi:

Bez ohledu na ostatni podminky nebo ustanoveni této SSNI nemiZe celkova
maximalni vySe zavazkd, na které se vztahuje rudeni kterékoliv Dcefiné spoleénosti
poskytujici rueni, pfekrogit maximalni vy3i, za kterou je moZné se zarudit, aniZ by
tim mohlo ve vztahu kdané Dcefiné spoletnosti poskytujici rugeni dojit ke
zneplatnéni SSNI dle pfisluiného prava a to vietnd zakoni o podvodnych
pfevodech nebo podvodnych transferech nebo nezakonném zvyhodfiovani nebo
podobnych zakoni, které zasahuji do prav véfitell nebo jakychkoli zakond, které
omezuiji irokové sazby vaéi dluznikim 2

2.1.3. Agent pro zajisténi, ICA a jeji ustanoveni o vyméhani

Clanek 13.07 SSNI stanovi, 3e Citibank N.A. London Branch .bude jmenovana jako Agent pro
zajisténi a jeji prava a povinnosti se budou Fidit Vé&fiteiskou dohodou.* Atkoli &lanek 13.07 uvadi, Ze
ICA upravuje prava a povinnosti Agenta pro zajisténi, jsou n&které prava a povinnosti upraveny i v
SSNi. Cianek 12.01(a) SSNI, ktery upravuje ruceni, stanovi, ¢ OKD ,bezpodmine®né a

2 Toto omezeni, kieré je b&2né u rudeni fidici se pravem statu New York, je navrfeno tak, aby predeslo
celkovému zneplatnéni ruCeni, pokud ruditel narazi na finanéni problémy a rucen! je zruieno nebo zneplatnéno
prostfednictvim § 548 Insolvenéniho zakoniku USA dle Zakona o podvodnych prevedech (N.Y. DGL Cl. X}, nebo
Zakona o podvodnych transferech (pfijatym 44 dalSimi staty) z divodu, Ze ruceni v dobé vydan( zpisobilo Upadek
rucitele nebo nepfiméfend nizky kapital a ruditel necbdriel dostatedné protiplnéni za vystaveni ru¢eni. Soudy obecné
neprovadéji zneplatnéni ruceni dcefiné spolednosti za avar matefské spoleénosti, kde transakce maji pfimy &i
nepfimy pozitivni pfinos i pro deefinou spolednost. Viz In re Lifschultz Fast Freight, 132 F.3d 339 (7th Cir. 1997)
{ruéeni dcefiné spolecnosti neni podvodnym pfevedem z divodu obecného prospéchu pro skupinu ze zarudeného
Uvéru).
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neodvolatelng ruéi ... vdem DrZitelim, Spravci a Agenfovi pro zajisténi* za spinéni Zaru€enych
zavazka.

Clanek 13.01(b) SSNI stanovi, Ze ,se ma za to, Ze pfijetim dluhopisu kaZdy Drzitel (i) povéfil ...
Agenta pro zajiSténi ... k uzavieni Véfitelské dohody ... a piisobeni v roli Agenta pro zajidténi ... dle
této smlouvy a (ii) bude vazan touto smiouvou” a Ze ,pfijetim dluhopisu kazdy Drzitel jmenuje Agenta
pro zajisténi jako svého zastupce ve vztahu k Zajistovacim dokumentim a Vé&fiteiské dohody a
zmociiuje jej k jednani jménem takového Drzitele.” Agent pro zaji§téni a Spravee podepsali SSNL.

ICA cobsahuje silné provazanou fadu ustanoveni, ktera zmociiuji Agenta pro zajist&ni k provedeni
veskerych nezbytnych opatfeni k vymahani vSech dluZnych Castek na zakiadé SSN| a Rugeni OKD
jménem drzitel diuhopisd.

Clanek 19.1(a) ICA stanovi, Ze ,kaZda Zajisténa strana (jina nez Agent pro zajiit&ni) neodvolateln
jmenuje Agenta pro zaji5téni v souladu s nasledujicimi ustanovenimi tohoto &lanku 18, aby jednal
jako jeji zastupce, spravce, spoletny a nerozdilny véfitel ... dle této Smlouvy ... a neodvolateing
zmochiuje Agenta jednat jejim jménem ... plnit povinnosti a vykonavat prava a opravnéni dle teto
Smlouvy ... které byly na Agenta pro zajisténi dle ustanoveni této smiouvy vysltovné pleneseny a
déle také takova prava a opravnéni, kterd s nimi v rozumné mife souvisi.* Termin ,Zajist&né strany*
zahrnuje aktualni drZitele Seniornich zajist&nych dluhopisli v ramci SSNI, a ddle také Spravce
seniornich zajistdnych diuhopist. Clanek 19.5(a) dale stanovi, Ze ,Agent pro zajisténi bude jednat v
souladu s jakymikoli pokyny, které mu da Instruujici skupina, [tento termin zahrnuje Vét3inové
superseniorni véfitele] (jednajici prostfednictvim pfisiusného Zastupce zajisténych véfitell, [kterym
je Spravce SSNI)).“

Clanek 11.4 ICA (Uplatiovani naroki) stanovi:

Poté, co nastane Pfipad platebni neschopnosti, az do Data uspokojeni pohledavky
ze zajisténého diuhu kaZdy Vé&fitel timto neodvolatelné zmocfiuje Agenta pro
zajisténi, aby (v souladu s &lankem 11.6 (Pokyny pro Agenita pro zaji$téni)) jeho
jménem:

(a) proved kterykoliv z Vyméhacich Gkonl (v souladu s podminkami této Smiouvy)
proti pristusnému clenovi Skupiny [coZ zahmuje NV a jeji deefiné spoleénositi];

{b) Zadal spinéni, podal Zalobu, prokazoval a potvrzoval ve vztahu k n&kterym nebo
viem Zavazkdm pfislusného €lena Skupiny;

(c) shromazdoval a piijimal vesSkeré platby v souvislosti s plnénim Zavazki
pfisluiného &lena Skupiny; a

(d) uplatfioval naroky, GEastnil se fizeni a provadél veskeré dalsi akony, které Agent
pro zajist&ni povaZuje za nezbytné k vymahani Zavazk( pfislusného Clena
Skupiny.”

Podle ICA ,Vymahaci tkon® dle definice zahrnuje nasledujici Gkony ve vztahu k Zavazkim:

(i) vyhotoveni prohladeni o tom, Ze pfislusny Zavazek je splatny na Zadost;
(i} vyhotoveni Zadosti ve vztahu k Zavazku, ktery je splatny na Zadost;
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(iv) vyhotoveni Zadosti vici jakémukoli &lenovi Skupiny ve vztahu k jakymkoli
ZaruGenym zavazkim [coZ zahmuje zdvazky a povinnosti v ramei SSNI] tohoto
diena Skupiny; [nebo]

(vii) podani Zaloby nebo jiné zahajeni & pfipojeni se k jakémukoli soudnimu nebo
rozhodgimu fizeni proti kterémukoli &lenovi Skupiny k vymahani spinéni daného
Zavazku.

Ustanoveni 14.2(b) ICA (Instrukce k vymahani) stanovi, Ze ,za predpokladu, Je se Zajisténi
transakce stane vymahatelnym v souladu s jeho podminkami a Clankem 14.3 (Rozhodnuti o
vyméhani), [ktery upravuje oznameni ostatnim v&fitelm, a stanovi, jak se ma Agent pro zajisténi
zachovat ve chvili, kdy si pokyny odporuji], pak Instruujici skupina mize dat pokyny Agentovi pro
zajiSténi k Vymahani ZajiSténf transakce zptisobem, ktery uzna za vhodny. Clanek 14.2(c) stanovi,
ze Agent pro zajisténi je opravnén spolehnout se na a postupovat podle pokynu vydanych v
souladu s timto &lankem 14.2 bez jejich daisiho zkoumani.“

r wa

2.1.4. Ceské insolvenéni Fizeni a pozadavky
Dne 3. kvétna 2016 podala OKD dluZnicky insolven&ni navrh v Ceské republice {déle jen

insolven&ni fizeni OKD). Podle &lanku 7.01(ix) SSNI toto podani predstavovalo Pfipad poruseni,
coz dle &lanku 7.02(a) zplsobilo, e dluhopisy SSNI se staly okamzZitd splatnymi.

Dne 11. kvétna 2016 v ndvaznosti na ustanoveni popsané v Clanku 2.1.3 tohoto Pravniho
stanoviska Vé&tSinovi véfitelé seniornich zajisténych diuhopist dali Kvalifikagni pokyny Spravci
seniornich zajift&nych diuhopist a Agentovi pro zajidténi s pozadavkem na vymahani platby od
OKD na zakladé ruéeni die SSNI a ve stejny den vydal Spravce seniornich zajisténych dluhopisi
spolu s Agentem pro zajiSténi ozndmeni adresované OKD poZadujici provedeni platby OKD dle
Ruéeni SSNI.

Dne 16. kvétna 2016 dali V&tSinovi véfitelé seniornich zajisténych diuhopish pokyn Agentovi pro
zajisténi, aby pfihlasil do Insolvenéniho fizeni OKD pohledéavku sestavajici se z narokd na zakladé
Ruceni OKD (déle jen Prihlaska pohledavky z ruéeni OKD). Dne 24. kvétna 2016 dali V&t3inovi
superseniorni vé&fitelé pokyn Agentovi pro zajiSténi, aby pfihlasil do Insolvené&niho Fizeni OKD
pohledavku sestavajici se z narok( na zakladé ruteni dle SSCF (dale jen PfihidSka pohledévky z
ruéeni SSCF).

Dne 31. kvétna 2016 Agent pro zajisténf v souladu s ICA rozdélil vytéZek realizace zajidténi. Jistina
véru v ramci SSCF tak byla sniZzena o 12 019 670,25 euro a uroky ve vySi 738 839,06 euro byly
splaceny v plné vySi. K 5. &ervenci 2016 tak nesplacena pohledavka z SSCF &inila 22 980 329,75
euro. V ramci SSNI drok dale nartsts. Veskeré dluzné astky dle SSNI zstavaji nesplaceny a
splatna jistina se zvySuje v disledku dodateénych dluhopisti vydanych jako trok PiK {ktery nadale
narlsta).

Agent pro zajisténi pfihlasil pohledavky do Insolvenéniho Fizeni OKD ve vztahu k narokam vigi OKD
z Rugeni OKD (dale jen Pohledavky z ruéeni OKD). Dne 25. &ervence 2016 OKD a insolvenéni
spravce OKD (déle jen Insolvené&ni spravce OKD) indikovali v seznamu piihia3enych pohledavek
podaném Krajskému soudu v Ostravé, Ze popiraji pravost pfihiaSenych pohledavek z rudeni podle
SSNi a SSCF {dale jen ProhlaSeni o popfeni). Agent pro zajist&ni dne 5. srpna 2016 podal ke
Krajskému soudu v Ostravd vyjadfeni, ve kterém se ohradil proti popfeni svych pfihlaenych
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2.2.1.

2.2.2,

2.2.3.

) Y

2.2.5.

2.2.6,

pohledavek (dale jen Vyjadfeni Agenta pro zaji§t&ni). Nasledné OKD a Insolvendni spravee OKD
popfeli pravost pfihlaSenych pohledavek z ruéeni OKD die SSNI a SSCF na pfezkumném jednani u
Krajského soudu v Ostravé dne 10. srpna 2016.

Dne 9. zaff 2016 Agent pro zajisténi podal Zalobu u Krajského soudu v Ostravé a navrhl, aby soud
urcil, Ze Pohledavky z rueni OKD jsou pfihl4Seny po pravu (déle jen Zaloba). Dne 24. Gnora 2017
Ing. Lee Louda, Insolvenéni spravce OKD, podal na soud vyjadfeni, a nasledné 28. tnora 2017
podal Zalobu proti uginnosti transakei dluZnika (odpardi Zaloba) a navrh na slou&eni fizeni podie
§112 Obganského soudnihc fadu (déle jen souhrnn& Podéani spravee). Déle dne 7. bfezna 2017
spolegnost OKD podala soudu vyjadfeni (dale jen Vyjadfeni OKD). PFi pFipravé svého stanoviska
jsem vychazel z anglickych pfekladi Podéni spravee a Viyjadfeni OKD.

2.2. PFedpoklady
, Ve svém Stanovisku vychazim z nasledujicich pfedpokladii:

OKD byla v dobé, kdy uzaviela SSNI, fadné vznikla spole&nost existujici v Ceské
republice, byla zaregistrovana jako akciova spole&nost a byla korporatng zplsobila
uzaviit SSNI a pinit své zavazky na jejim zakladé.

SSNI byla fadné uzavfena jménem OKD, toto uzavfeni bylo fadn& schvaleno vSemi
nezbytnymi korporatnimi Gkony ze strany OKD a takové uzavieni nebylo v rozporu
ani nemélo za nasledek zanedbani nebo poruSeni ze strany OKD jakychkoli
podminek ve vnitfnich korporatnich dokumentech & stanovach nebo jakychkoli
pravnich pfedpisech platnych v Ceské republice a vztahujicich se na obchodni
spaleCnosti obecné. OKD nebylo povinno ziskat v souvislosti s uzavienim SSNI
Zadné souhlasy, licence, schvaleni nebo povoleni jakéhokoliv spravniho nebo jiného
organu v Ceské republice.

Za OKD podepsal SSNI pan Boudewijn Wentink. V dobé podpisu byl pan Wentink
svépravny a nebyl pravné ani dudevn& neschopny tyto Gkony udinit.

Zavazny Ginek SSNI neni ovlivnén natlakem, neZadoucim viivem ani omylem.
Zadna ze stran SSNI neuzaviela tuto smiouvu v souvislosti s pranim Spinavych
penéz nebo jakoukoli jinou nezakonnou Zinnosti, nebo s imyslem & téelem vyhnout
se nebo obchéazet jakékoliv zdkonné, smluvni nebo jiné pravni povinnosti.

Cesky pravni systém nevyZaduje Zadné podani ani zaznam SSNI u jakéhokoli soudu
ani jiného organu na tizemi Ceské republiky, aby se SSNI stala vymahatelnou.

Neexistuji Zadné jiné dohody nebo ujednani tykajici se nékteré ze stran SSNI, které
by upravily nebo nahradily nékteré z jejich podminek takovym zplsobem, ktery by
mél vliv na zavéry v tomto Pravnim stanovisku.
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22.7. Castky dluzné na zakladé SSNI nejsou pfedmétem obrany spln&nim nebo
zapoctenim, nejsou promiCeny dle pfisluSnych pravnich predpisi a nedoslo k zadné
udalosti popsané v Clénku 12.06 SSNI, ktera by OKD z povinnosti ruéeni vyvézala.

Domnivam se, Ze tyto pfedpokiady jsou nezbytné pro Fadné posouzeni platnosti a vymahatelnosti
Ruéeni OKD podie prava statu New York, protoZe se tykaji skute¢nosti, které jsem nezkoumal a
nepotvrdil, nebo zaleZitosti Seského prava, ke kterym nemohu svij nazor vyjadfit.

Domnivam se, Ze tyto pfedpokiady jsou pfiméfené podle prava statu New Yorku, a to navzdory
postojim v Podanich spravee a Vyjadfeni OKD, které zpochybiuji zmocnéni pana Wentinka. Pokud
by se tyto otézky feSily podle prava statu New York pak by tyto postoje nemohly obstét. ,Podie prava
statu New York je zmocnitel odpovédny za jednani zmocnénce, kterym zmocné&nec piekratuje své
zmocnéni, pokud je pozdé&ji zmocnitel ratifikuje.* RL! Ins. Co. v. Athan Contracting Corp., 667 F.
Supp. 2d 229, 235 (E.D.N.Y. 2009). ,Ratifikace ie vyslovné nebo implicitni potvrzeni, {j. uznani a
schvaleni ikond jiné osoby.“ /d. Vzhledem k tomu, e OKD védom& pfijala vyhody vyplyvajici z
Ruceni OKD v podobé& tvéri ve vysi 35 000 000 euro od NV a 29 000 000 euro od BV a doslo ke
sniZeni jejich vlastnich zavazkd o 200 milionti euro, OKD ratifikovalo Ru&eni OKD. RESTATEMENT
(THIRD) OF AGENCY § 4.01 cmt. d; viz Bank of Am. N.A. v. 3301 Atl, LL.C 2012 WL 2529196, at *7
(E.D.N.Y. 28. Eervna 2012) (zamitnutf Zaloby rugitele na neplatnost postoupeni zastavy na zakladé
toho, Ze pfisludna pingé moc byla vydana az po postoupeni, nebot' rucitel ratifikoval postoupeni
zastavy). A, jak je vysvétleno dale, pravo statu New York nevyluéuje, aby matefsks spoleénost
pfinutila svou dcefinou spolednost rudit za diuhy matefské spoletnosti. Viz Trenwick Am. Litig.
Trust v. Ernst & Young, LLP, 306 A2d 168 (Del. Ch. 2006) (odmitnuti tvrzeni, Ze &lenové
pfedstavenstva jak matefské, tak dcefiné spole¢nosti porusili své povinnosti pé&e fadného
hospodéfe tim, Ze zpusobili, Ze dcefina spoleénost pfevzala diuh k podpofe celkové obchodni
strategie matefské spolegnosti); RSL Communs. PLC v. Bildirici, 649 F. Supp. 2d 184, 212
(S.D.N.Y. 2009) (aplikace ptipadu Trenwick podie prava statu New York).

3. ANALYZA
3.1. Aplikovatelnost prava statu New York

Pravo statu New York umozZfiuje smiuvni voibu rozhodného prava, k emuz doslo i v pFipad®d Rudeni
OKD, které jako rozhodné pravo zvolilo pravo statu New York. ,Obecné plati, Zze projeveny umysl
stran, aby se jejich smlouva Fidila uréitym pravem uréité jurisdikce, je respektovan.* Freedman v.
Chem. Const. Corp., 43 N.Y.2d 260, 265 n * (1977); viz N.Y. Gen. Oblig. Law § 5-1401 (je
stanovi, Ze smiuvni strany, mimo jiné, dohody o rugeni s plnénim pfesahujfcim 250 000 USD ,se
mohou dohednout, Ze se jejich smluvni vztah bude &asteéné nebo zcela Fidit pravem statu [New
York], bez ohledu na to, zda takova dohoda ma nebo nema vztah k tomuto statu®). Podle mych
zkuenosti si Gcastnici transakci na mezinarodnich kapitalovych trzich ¢asto vybiraji pravo statu
New York jako rozhodné pravo pro jejich smiuvni vztahy, kvl prominentni roli New Yorku jako
mezinarodniho finanéniho centra a jeho dobfe vyvinutych pravnich pfedpisech o transakcich na
kapitalovych trzich. Napadeni platnosti a vykonatelnosti smlouvy, ktera se fidi pravem statu New
York se tak rovnéz fidi pravem stitu New York. Viz napl. IRB-Brazil Resseguros, S.A. v. Inepar
Invs., S.A. 83 A.D3d 573, 573-75 (1st Dept 2011) (pouZiti prava statu New York pfi posuzovani
platnosti ruéeni obsahujici dolozku urdujici rozhodné pravo statu New York). Vzhledem k tomu, ze
se SSNI spolu s Rugenim OKD fidi pravem statu New York, pak se pravem statu New York bude
fidit i platnost a vymahatelnost Rudeni OKD. Viz id.
8
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3.2. Vymahatelnost ruceni OKD podle prava statu New York
3.21. Bezpodmineéné ruceni

Padle prava stdtu New York se ruditel pfi poskytnuti bezpodmineéného ruéeni vzdava vSech
procesnich obran, takZe Ruceni OKD, které je platné a zavazné pro OKD, zabrafiuje ruciteli .jakkoliv
napadat vymahatelnost a platnost [ru€eni], jakoz i uplatfiovat jakékoli jiné namitky proti [jeho]
odpovédnosti za [hlavni] zavazky.”

Podie prava statu New York je ,ruéeni slibem spinéni zavazk( za jinou osobu a podliéhéd obecnym
smluvnim zasadam.” Cooperatieve Centrale Raiffeisen-Boerenieenbank, B.A. v. Navarro, 25 N.Y.3d
485, 492 (2015). Za b&znych okolnosti se miZe ruditel branit prohlaSenim, ze véfitel neposkytl
pin&ni hiavnimu dluZnikovi, tim Ze tuto skutenost prokaze. Walcutt v. Clevite Corp., 13 N.Y.2d 48,
56 (1963). Soud ktomu uvedl, Ze ,toto pravidlo vyplyva z mySlenky, Ze rucitel nemiZe byt
odpovédny za vyssi ¢astku neZ hlavni dluznik.“ Midwest Corp. v. Glob. Kabel, Inc., 688 F. Supp.
872, 875 (SDNY 1988).

Tato obecna pravidla se oviem nevztahuji na bezpodmine&né rudeni, jakym je Rudeni OKD.
.Ruéeni, obsahujici ustanoveni o tom, Ze ruditel je zavazan k platbé bez moznosti podani jakékoli
obrany & namitky, tj. rueni , ktera jsou ‘absolutni a bezpodmine&na’, byla soudy statu New York
konzistentn& potvrzovana® a ,byla interpretovana tak, Ze zamezuji rugiteli uplatnit 3irokou 3kalu
procesnich obran.“ Navarro, 25 N.Y.3d at 493. Soudy statu New York proto rozhodovaly, Ze
existence bezpodmine&ného ru€eni brani ruditetiim v uplatnéni fady procesnich obran ve vziahu
k platnosti a vykonatelnosti ruceni a to véetné obran, Ze:

o Hiavni dluh byl idajné nevykonatelny, Acadia Woods Pariners, LLC v. Signal Lake Fund LP,
102 A.D.3d 522, 523 (1st Dep't 2013);

e Ruéeni bylo Gdajné podvodn& vynuceno, Bank Leumi Trust Co. New York v. D'Evori
International, Inc., 163 A.D.2d 26, 34 (1st Dep't 1950);

« Hiavni dluh byl idajn& ziskan na zakladé protipravni dohody véfitell, Navarro, 25 N.Y.3d at
494-95;

» Rugcitel byl idajné& vylouden z odpovédnosti, United Orient Bank v. Bao Lee , 223 AD2d 500,
500 {(1st Dep't 1996);

+ Hiavni dluh byl udajné neplatny, Manufacturers Hanover Trust Co. V. Green, 85 A.D.2d 737,
737 (1st Dep't 1983);

« Ruditel udajn& nebyl schopen pfedist Gvé&rovou dokumentaci z diivodu ¢asteéné slepoty a
jeho advokat, ktery mu Gvérovou dokumentaci pfecetl, tdajn& zasadné& zkreslil jejich
podminky, kdyZ mu je &etl, Bank of N. Am. v. Shapiro 31. AD2d 465, 466 (1st Dep't 1969).

Soudy proto odmitly aplikovat pravidio z judikatu Walcutt, v pfipadech (jako je ten nas), kde je
ru&eni bezpodmineéné. Jako pikiad uvadim rozsudky dvou odvolacich soud( v New Yorku:

» Zalovanym uplatnéna namitka pfeplatku neni pfipustna kvili bezpodmine&nému rugeni
a vzdani se namitek. Spoléhani se na pravidlo Walcutt, kieré uznalo neposkytnuti pinéni
jako obranu pfed uplatnénim rugeni, ze strany Zalovaného neni pfipustné; rudeni
v piipadé Walcutt totiZ nebylo bezpodmine&né a neobsahovalo vzdani se namitek.”
Plaza Tower LLC v. Ruth’s Hosp. Grp., Inc., 126A.D.3d 579 (1st Dep't 2015) (citace
vynechany).
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* LAckoliv plati, Ze rucitel obecnd neni odpovédny, pokud hlavni diuznik neni vazan
smlouvou, mize byt rucitel odpovédny i pfes to, Ze hlavni dluznik uniki odpavédnosti,
pokud rueni obsahuje formulace, jejichZ prostfednictvim se rugitel vyslovné vzdava
prava na namitky.” Cty. Of Greene v. Chalifoux, 127 A.D.3d 1316, 1317-18 {1st Dep't
2015) (citaice vynechany) (citace Walcutt k prvni &4sti)).

Navic v pfipadu Walcutt odvolaci soud v New Yorku rozhodl, Ze rucitel nemiiZe uplatiiovat néaroky
natezici hiavnimu dluznikovi jako procesni obranu proti rueni. 13 N.Y.2d at 55.

Ruceni OKD Je bezpodmine&né rugeni ve form&, kterd je vykonatelna podle prava statu New York.
To znamend, Ze nemuiZe byt predmétem jakéhokoli sniZeni, omezeni, znehodnoceni, nebo ukonéeni
z jakéhokoli divodu a nemohou byt uplatnény jakékoli namitky zapoéteni, protindrokd, nevydani,
zaniku a neplatnosti, nezakonnosti nebo nevykonatelnosti ZaruCenych zavazkd. Siroka
bezpodmine&nost a ustanoveni o vzdani se prav Cini z hlediska prava statu New York irelevantnim
jakekoli posuzovéani korporatniho pFinosu pro OKD, pfiméfenosti protipinéni za poskytnuti Ru&eni
OKD, pfiméfenosti pinéni ze strany véfiteld Rugeni OKD, sifetu z4jmi mezi NV a OKD, nebo
totoZnost osoby, kterd Ru&eni OKD podepsala jménem OKD (za pfedpokiadu, ze signatar byl
zmocnén v souladu se stanovami OKD a Ceskym pravnim Fadem).

Vyjadfeni OKD uvédi, e vzhledem k tomu, Z2e OKD nemiiZe vznést regresni narok vii&i NV pedle
SSNI, tak je zédvazek OKD primamim a nikoli sekundarnim zévazkem (jako je i rudeni). Pravo statu
New York uznava rozdil mezi primarnim a sekunddmim zavazkem; rudeni spadd do druhé
kategorie. Michaeis v. Chem. Bank, 110 Misc. 2d 74, 76-77 (Sup. Ct. N.Y. Cty. 1981) (,Rudeni za
zaplaceni je zavazkem spogivajicim v pinéni diuhu jiné osoby. Jde o sekundarni zavazek ve smyslu,
Ze jde o vedlej§i zavazek, ktery ma smysl pouze v souvislosti s hlavni povinnosti hradit (dluh)
primarniho dluZnika, a je zavisly na nespinéni zdvazku primarnim dluZnikem.* {citace vynechany)).
Avsak i u sekundarniho zavazku plati, e pokud je ruceni bezpodminetns, véfitel neni povinen se
snazit nejprve vymahat diuh od primarniho diuznika; za takovych okolnosti je ruéeni povaZovano za
primarni zavazek. Kirzner v. Plasticware, LLC 47 Misc. 3d 1209 (A), (Sup. Ct. N.Y. Cty. 201 5).
Pokud by soud v New Yorku zjistil, Ze zavazek OKD je primérnim zavazkem, pak by tato skute&nost
neméla Zadny dopad na jeho vymahateinost bez ohledu na to, zda je zavazek primamf nebo
sekundami.®

Odpovéd OKD také tvrdi, Ze rozdilny piistup NWR v(& OKD a s ni spfiznéné polské spoleénosti
NWR Karbonia S.A. ve smyslu rozdilné formy jimi poskytnutého ruéeni néjakym zpiisobem ovliviiuje
vymahatelnost Ruteni OKD. Nezkoumal jsem okoinosti, za kterych Karbonia poskytla ru¢eni a jeho
podminky, tak¥e nemohu posoudit jeho obsah nebo jej porovnat s Rugenim OKD. Mohu viak fici, Ze
pravo statu New York se nezabyva rozdily mezi rutenimi poskytovanymi riznymi spfiznénymi
spoleCnostmi a fidi se pouze podminkami ruteni, které je uplatfiovano. Proto z pohledu prava statu
New York jsou podminky ruéeni Karbonia ve vztahu k vymahatelnosti Ruéeni OKD zcela irefevantni.

% Podanf spravce naznaduji, Ze vzhledem k tomu, Ze SSNI nahradilo Pavodni zajisténé diuhopisy a v jeho ramci
neprobéhia 2adna platba, pak SSNi nepfedstavuje platny zavazek jako primami zavazek NV ani jako zavazek
rudeni OKD. Viz napF Podani spravce z 24, (nora 2017, odst. 7a, 12, 13. Pravo statu New Yorku viak takovy
argument nepiipoudti. Je obecné pfijimano, Ze plainé vydany diuhopis nebo rudeni pledstavuje zdvazek dluinika
zaplatit véfiteli &astky uvedenou v diuhopisu nebo rudeni a neddva Fddnou moZnost némitky na zakladd
predchoziho nezaplaceni.
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Z vy3e uvedeného plyne, Ze pravo statu New York povaZuje Rudeni OKD za platné a zévazné pro
OKD a zakazuje OKD, aby jako ruditel uplatnilo .jakékoli namitky proti vymahatelnosti a platnosti
[ruCeni], stejné jako jakékoli jiné procesni obrany proti [jeho] odpovédnosti za spinéni [hlavniho]
zavazku.“ Navarro, 26 NY3d na 494, to zahrnuje i argumenty OKD, Ze Rudeni OKD je neplatné,
protoZe NV neposkytla OKD Zadné pinéni, protoze OKD bylo pfinuceno svoji matefskou spolednosti
NV prevzit Rugeni OKD a protoZe Rueni OKD nebyla uzavieno na zékladé fadného zmocenéni, bez
ohledu na to, zda je SSNI platné a vymahateiné va&i NV podie prava statu New York. Dokonce i v
pfipadé, Ze by se soud statu New York odchylil od ustaleného vykladu a zabyval se pinnim NV vid
OKD, pak by i pfesto pravo statu New York povaZovalo Rugeni OKD za vykonatelné, nebot, jak je
podrobnéji popsano nize, OKD ziskala vyhody z Restrukturalizace 2014, vietng pujéek ve vysi 35
000 000 eurc od NV a 29 000 000 euro od BV a zanik Pavodnich diuhopist a sniZeni rugeni OKD z
500 miliond euro v rAmci Plivodnich zaji$ténych diuhopisi na 300 miliond euro v rameci SSNI.

3.2.2. Ucinek Soudniho schvileni restrukturalizace a Uznani rozhodnuti dle
kapitoly 15

Soudni schvéleni restrukturalizace a Uznani rozhodnuti dle kapitoly 15 poskytuji dalsi
podporu zédvéru o vykonatelnosti Ru&eni OKD.

Soudni schvaleni restrukturalizace udélilo souhlas s Restrukturalizacf 2014, ktera zahmovala
Ruéeni OKD, a Uznani rozhodnuti die kapitoly 15 stanovi, Ze ,Soudni schvéleni restrukturalizace,
restrukturalizaéni plén a Restrukturalizadni dokumenty ... byly uznany a jsou pravomocna a
vykonatelna vi&i viem za&astnénym strandm ... v souladu se stanovenymi podminkami a tyto
podminky jsou zévazné a ping& vykonateiné.* [Uznani rozhodnuti die kapitoly 159 F, at 5-6.]
PrestoZe OKD sama o sob& nebyla subjektem restrukturalizaniho planu v rdmci Restrukturalizace
2014 a nebyla dluznikem v fizeni ve statu New York podie Kapitoly 15, soud statu New York by
pravdépodobné na zakladé odlvodnéni souhlasu v Soudnim schvaleni restrukturalizace, jez
umoZnil uzavfeni SSNI a SSCF véetné Rudeni OKD, rozhodl, Ze Soudni schvaleni restrukturalizace
a Uznani rozhodnuti dle kapitoly 15 predstavuji daldi indicie, které podporuji platnost a
vykonatelnost bezpodmine&ného ruéeni OKD.

3.23. Uginek viivu matefské spoleénosti na dcefinou spoleénost; otizka poruseni

povinnosti pécée radného hospodare

Oviadani dcefiné spole€nosti matefskou spoleénosti neposkytuje podie korporitniho prava
statu New York Zzidnou procesni obranu proti vykonatelnosti bezpodmineéného ruéeni za
diuh mateiské spoleénosti.

Podani spravce a Vyjadfeni OKD broji proti vykonatelnosti Rugeni OKD na zakladé toho, Ze NWR
oviadd OKD a ziskala prospéch z Ruéeni OKD. Korporatni pravo statu New York vEak takovou
procesni obranu neumoZfiuje, nebot korporétni pravo statu New York neumoZiuje Zalchu z
poruSeni povinnosti pé&e fadného hospodare viidi statutarnim organim piné oviddané spoleénosti
nebo jeji matefské spoleCnosti na zaklad® toho, e matefska spolednost pifiméla deefinou
spoleCnost prevzit diuh za uSelem podpory jeji celkové obchodni sirategie. Viz obecné RSL
Communs, PLC v. Bildirici, 649 F. Supp., 2d 184, 212 (S.D.N.Y. 2009) (navazujicf pro ugely prava
statu New York na judikat ze statu Delaware ve véci Trenwick Am. Litig. Trust v. Ernst & Young,
LLP, 906 A.2d 168 (Del. Ch., 2006)).
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V pfipadu Trenwick insolven&ni spravce spoleénosti v upadku podal Zalobu z titulu poruseni
povinnost péée fadného hospodare profi statutarim organim jeho matefské spole&nosti Trenwick
a dale statutdrnim orgénim dpadce Trenwick America na zdkladé toho, Ze matefska spolednost
Udajn& zplsobila, Ye upadce prevzal dluh na podporu celkevé obchodni strategie matefske
spoleCnosti. 906 A.2d at 200. Soud konstatoval, Ze podle prava statu Delaware ,v kontextu vztahu
mezi matefskou spolednosti a stoprocentné vlastn&nou dcefinou spolednosti jsou d&lenové
statutamiho orgénu deefiné spole&nosti pouze povinni spravovat dcefinou spoleénost v nejlepdim
zajmu matefské spole€nosti a Jejich akcionaf.“ id. (vnitfni uvozovky vynechany). Soud déle uved,
Ze podle prava stitu Delaware v situaci, kdy chybi jakykoli naznak toho, e pfedstavenstvo
Trenwick America zplsobovalo, Ze Trenwick America porusSoval své zavazky vidi tfetim osobam,
mohlo pfedstavenstvo Trenwick America &init kroky k pomoci obchodni strategii jeho matefské
spole¢nosti.” /d. na 201. V tomto chledu jsou dillezité nasledujici vyroky soudu:

Pravo Delaware neuznava koncept, Ze &en statutarniho organu stoprocentné
viastnéné dcefiné spoleénosti ma povinnost zkoumat obchodni usudek jeji matefské
spoleCnosti, pokud néasledovani strategie matefské spolednosti nema za nasledek
poruseni zévazk( deefiné spolednosti vagi tFetim osobam.

Ze zadkona naopak plyne, ¥e &lenove statutarich organti spoleénosti Trenwick
America byli povinni Fidit spolegnost Trenwick America s loajalitou viigi Trenwick jako
jedinému spolednikovi. Clentm statutarnich organti Trenwick America nelze vyCitat
jednéani do té¢ miry, do jaké bylo v zajmu materské spole¢nosti a podporovalo jeji
obchodni strategii.

Toto plati i v pfipads, Ze predstavenstvo Trenwick America uéinilo kroky vedouci ke
sniZenf hodnoty spoleénosti. Pokud predstavenstvo Trenwick America umoznilo, aby
dcefina spole&nost poskytia rueni véfiteldm Trenwick (k Gemuz zfejmé doslo), &imz
podpofila celkovou obchodni strategii spole€nosti Trenwick, pak pfedstavenstvo
spravovalo dcefinou spoleénost ve prosp&ch své matefské spoleCnosti, coz je v
pofadku.

/d. at 201-02.

Soud ve statu New York rovn&3 schvalil synergické vztahy mezi matefskou a deefinou spoleénosti,
kdy dcefina spole&nost rugi za korporatn( dluh matefské spoleCnosti. V pfipadu Vivaro Com., 524
B.R. 5636 (Bankr. S.D.N.Y. 2015) popsal korporatni synergie nebo upevnéni finanéniho postaveni
matefské spoletnosti, s dopadem na ostatnj €leny koncernu®, jako pfikiad -nepfimého prospéchu®,
ktery pfedstavuje ,piiméfens adekvatni hodnotu® nebo spravedlivé protipinéni poskytnuté pfimo
nebo nepfimo rufici deefiné spolednosti. /d. at 558, Spravedlivd protihodnota se posuzuje
-poméfenim ekonomického uZitku, pokud existuje, ktery ziskal kazdy [rugitell v dasledky
zadluZenosti tfeti osoby* a naslednym urdenim, zda tento uzitek byl ,nepfiméfend maly’, pii
srovnani s objemem zajist&ni poskytnutého Gpadcem a zavazky, které pfevzal® Rubin v. Mfrs.
Hanover Trust Co., 661 F.2d 979, 993 (2d Cir. 1981). Tato judikatura ukazuje, Ze analyza se
zaméfuje spiSe na koncern jako celek, nez aby posuzovala vyhody pro jednotlivé spole&nosti. Pro
soud v New Yorku by nemélo byt rozhodujici, zda rugeni dcefiné spolecnosti bylo vydano jako
soudast restrukturalizace, jakou byla v naSem pFipadé Restrukturalizace 2014, nebo v ramci
béZného podnikéni nebo financovani. Ruteni tohoto typu jsou b&znou soudssti restrukturalizacf
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v New Yorku a jde tedy o dal3i indicii standardnosti zkoumansého procesu, coz soudy zkoumaji pfi
vyslovovani souhlasu s restrukturalizagnim pléanern,

V navaznosti na vySe uvedené plati, Ze prévo statu New York neshiedava rozpor vtom, Zze OKD
bylo oviddanoc NV pfi uzavirani Rugeni OKD, pfestoZe bylo soudasti Restrukturalizace 2014, a pravo
statu New York tak nepovazuje Rugeni OKD za nevymahateiné.

3.2.4 Otazky podvodného pfevodu

Zakon o podvodném pfevodu stitu New York a podobné federilni a statni pfedpisy
nezpusobuji neplatnost ru&eni, které poskytuje uzitek koncermnu a je poskytnuto vyménou za
zprosténi povinnosti a nové Gvéry, jakym ie i Ruéeni OKD.

Navzdory tvrzenim v Podanich spravce a \Vfyjadfeni OKD, obdrieloc OKD fadu vyhod
z restrukiuralizace NWR v roce 2014 véetng novych Uvéru a zprosiéni z predchoziho rueni vétsiho
rozsahu, coZ pravo statu New York povazuje za skutednosti podporujici zavér o platnosti a
vymahatelnosti Ruéeni OKD proti napadeni podie zakona o podvodném prevodu statu New York.

Zakon o podvodném pfevodu statu New York, ¢lanek 10 zikona o dluZnicich a véfitelich (DCL.)
umoZiiuje nékterym vaFitelim za urcitych okolnosti zrudit zavazek dluznika, ktery vznikl bez
spravedlivého protipinéni za pfedpokladu, Ze v dob& vzniku zavazku byl dluznik v dpadku nebo se
do né&j dostal na zakladé pfevzeti tohoto zavazku, anebo védomé prevzal zavazky jejichz spinéni by
v dobg jejich splatnosti nebylo v jeho silach. DCL §§ 273, 275. Spravedlivé protipinéni predstavuje
poskytnuti ekvivalentni hodnoty nebo uspckojeni stavajiciho diuhu v dobré vife. DCL § 272. Zakon o
podvodnych pfevodech se vztahuje na ruéeni . Rubin, 661 F.2d at 993.

V feSeném pfipadé bylo Rugeni OKD poskytnuto v souvislosti s Restrukturalizaci 2014 za ucelem
nahrazeni vyrazné vétsiho existujiciho rugeni OKD za Pavodni zajifténé dluhopisy. Zanik
pfedchoziho ruéeni tak predstavuje uspokojeni stavajiciho diuhu, coZ poskytlo znacny uzZitek OKD.
Kromé toho, jak uznaly soudy v pfipadech Rubin a Vivaro (viz vy3e), za spravediivé protipnéni za
poskytnuti rudeni za diuh matefské spolednosti Ize povaovat také skutenost, Ze se zZlepsila
celkova finanéni situace koncernu v dobé, kdy bylo ruéeni poskytnuto, pokud zarovefi nebyl pfinos
pro dcefinou spolegnost neiméma maly v porovnani s velikosti vznikiého zavazku, OKD zfejmé
ziskalo fadu uZitka z poskytnuti ruéeni v ramci Restrukturalizace 2014. Jako hilavni provozni
spole€nost koncernu se znaénou expozici v rdmci predchozich ruéeni, bylo pfed Restrukturalizaci
2014 OKD vazna ohroZenc Upadkem. Restrukturalizace 2014 sniZila zavazky OKD a zfejmé vedia k
zachovani jeho provozu. Uvéry ve vySi 35 000 000 euro od NV a 29 000 000 euro od BV, které NV
obstarala v souvislosti s Restrukturalizac 2014 a které byly poskytnuty OKD, poskytly pFidanou
hodnotu ve formé provozniho kapitalu pro OKD. Tyto uzitky pro OKD jako protinodnota za poskytnuti
Ruceni OKD brani v napadeni Rugeni OKD podle zakona o podvodném pfevodu statu New Yorku.

3.2.4.1 Ustanoveni o omezenich

Pravo stitu New York nevyzaduje sniZeni rozsahu Ruéeni OKD podle ustanoveni o
omezenich.

Podle DCL § 272 v navaznosti na Clanek 12.02(a) SSNI bude rozsah Rudeni OKD snizen o &ast
Rugeni OKD, kter4 by nebyla pfedmétem spravedlivého protiplnéni, na ,maximélini vy&i, za kterou je
moZné se zarugit, aniZ by tim mohlo ve vztahu k dané Dcefiné spole&nosti poskytujici ruéen/ dojit ke
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zneplatnéni SSNI dle pfislusného prava a to véetné zakonl o podvodnych pfevodech nebo
podvodnych transferech nebo nezékonném zvyhodfiovani nebo podobnych zakont, které zasahuji
do prav véitel(.* Podobna ustanoveni jsou béZna u rufeni dcefinych spole¢nosti zaloZenych podle
prava statu New York, av3ak malokdy dochazi k jejich soudnimu vykladu, coZ je dle mého nézoru
zpGsobeno tim, Ze naroky zrudeni vG&i dcefingm spolenostem v ipadku jsou malokdy
zpachybiovany.

Jeden pripad se oviem podobnym ,ustanovenim o omezenich“ zabyval. Tykal se rudeni v ramci
koncernu, které bylo napadenc v insolven&nim fizeni na zékladé pravnich pfedpisti podabnych
zakonu o podvodném plevodu statu New York. Soud vtomto pfipadé zjistil, 2e ustanoveni o
omezenich neochranilo vykonateinost ruceni asteéné z divodu, Ze ruditelé byli v Gpadku je3ta pred
poskytnutim ruceni, takZe ,maximalni rozsah“ ruéeni, aniz by byl poruSen predpisy o podvodném
prevodu, byl nulovy. Official Comm. Of Unsecured Creditors v. Citicorp No. Am., Inc. (In re TOUSA,
Inc) 422 B.R. 783, 863 (Bankr. S.D. Fla. 2009), odmitnuta &4steéné z jinych divodi, 444 B.R. 613
(S.D. Fla. 2011), potvrzena ééstecné, revidovéna &asteéné z jinych davod, 680 F.3d 1298 (11 Cir.
2012). Soud rovnéz konstatoval, Ze ustanoveni o omezenich byla nevymahatelng z diivodu
neurcitosti, nebot ustanoveni o omezenich ve vice rugenich neumoZiiovaly jasny vypodet, za kterou
by byli jednotlivi rucitelé odpovédni. Zavérem je nutno uvést, Ze soud vtomto pfipads vychazel
vyluéné z insolvenéniho zakoniku USA.

Zavér Konkurzniho soudu v piipadu TOUSA by se nemél vztahovat na vykonatelnost Ruéeni OKD
podle prava stitu New York. Jak bylo popsdno vySe, OKD dostala spravedlivou odménu za
poskytnuti Rueni OKD, takZze Ruceni OKD nemiZe byt v prvé fadé zruditeiné v navaznosti na
ustanoveni o omezenich. Kromé toho bylo rozhodnuti ve véci TOUSA zruSeno na z4kladd odvolani,
takZe jeho pravni zavéry maji jen velmi maly, pokud vibec né&jaky, precedenéni Gdinek. Nenasel
jsem zadné pozdéjsi pfipady, které by se vychézely z tohoto judikétu nebo pouzivaly odivodnéni,
navic bylo toto rozhodnuti pfedmétem siiné kritiky z akademickych kruht. Viz napr: ~Reasonably
Equivalent Value* v § 548 Avoidance Actions: An Analytical Framework Post-In Re Tousa,
incorporated, 20 Norton J. Bankr. L. & Prac. #4 (2011). Odiivodnéni tohoto rozhodnuti chledn&
vypottu rozsahu rudeni pfi podrobnéjSim zkoumdni neobstoji a na rozdil od nadeho pfipadu, Slo o
rucitele, jejichz dpadek byl zjiStén jedtd pfed poskytnutim rugeni. Odkaz na insolvenéni zakonik USA
rovnéz neni pfipadny, nebot' v naSem pfipadé nejde o insolvencni fizeni podle prava USA. Z tohoto
duvodu ustanoveni o omezenich v Rugeni OKD podle prava statu New York neoviivni platnost a
vykonatelnost Rugeni OKD.

3.2.5 Vefejny poiadek
Ruéeni OKD neni v rozporu s vefejnym pofadkem statu New York.

Soudy statu New Yorku odmitly napadeni bezpodmine&nych rugeni na zakladé rozporu s vefejnym
pofadkem statu New York. Viz napi. First N.Y. Bank for Bus. v. DeMarco 130 B.R. 650, 654
(S.D.N.Y. 1991) (_Absolutni a bezpodmine&né rugeni, k némuz se zavazali Zalovani, je konzistentné
potvrzovano soudy statu New York .... Tato rugeni, je2 typicky uzaviraji banky v béZnych Gvérovych
transakcich, jsou vykonatelna a neporusuji vefejny pofédek.”).

Soudy statu New York také odmitly nézor, Ze pravo nebo vefejny pofadek jiné zemé& ma viiv na
pouZziti prava statu New York, a pokud vliv pfesto ma, cdmitly, Ze by Ze by pravo této jiné zemé bylo
uréyjici. ,Tam, kde se vefejny pofadek statu New York dostane do rozporu s vefejnym pofadkem
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ciziho stéatu, musi byt urdujici vefejny pofddek statu New York.* Schultz v. Boy Skauts Am., Inc., 102
A.D.2d 100, 108 (1st Dep't 1984), potwrzeno, 65 N.Y.2d 189 (1985). Navic v pfipadé, 7e se jednd
pouze o pravo statu New York jako takové, nikoli o jeho zakladni vefejny pofadek, pak se soud
nepodrobuje vefejnému pofadku jiné zema. Curtis, Mallet-Prevost, Colt & Mosle, LLP v. Garza-
Morales, 308 A.D.2d 261, 265 (1st Dep’t 2003) (soud nepovolil zahraniéni soudni spor a naridil
provedeni arbitrdZe, pfestoZe rozhoddi smlouvy byly v rozporu s vefejnym pofadkem zahrani&ni
jurisdikce).

Na zékladé vySe uvedeného plati, Ze pravo statu New York nepovaZuje Ruceni OKD za
nevykonateiné na zakladé vyhrady vefejného pofadku.

3.3. Platnost naroku Agenta pro zajisténi podle prava statu prava New York

Pravo statu New York umoziiuje vykon prava zmocnénce, jako je v tomto pFipadd Agent pro
Zajisténi, vymahat a zalovat nérok proti ruéiteli, vtomto pfipadé OKD, vramci fadného
vykonu jeho povinnosti jako zmocnénec drzitel diuhopisi SSNI.

Mam za to, e v souladu s pravem statu New York ma Agent pro zajisténi v rdmci Fadného plnéni
svych povinnosti jako zmocnénec driteld dluhopist SSNi na zaklad& Ruéeni OKD viigi OKD fadny
a vymahateiny narok.

Podle prava statu New York se pojem ,zastoupeni* vzishuje na zastupéi vztah, ktery vznika tehdy,
kdyZ jedna osoba, tzv. . zmocnitel “, da souhlas jiné osobé, tzv. -Zmocnénci®, aby, zmocnénec jednal
jménem zmocnitele a podle jeho pokynli, a zmocn&nec souhlasi & jinak projevi svou vdli takto
jednat. Viz Art Fin. Partners, LLC v. Christie’s Inc., 58 A.D.3d 469, 471 (1st Dep't 2009). Pravnicka
osoba mize pasobit jako zmocnénec a mie tak &init dkony za jiné pravnické osoby. De Ronde v,
Gaytime Shops, Inc., 239 F.2d 735, 738 (2d Cir. 1956).

Ke vzniku zastoupeni je nezbytny souhias jak zmocnitele tak zmocnénce. Sternaman v. Metro. Life
ins. Co., 170 N.Y. 13, 21 (1902). At jiz strany projevi svilj souhlas jakkofi, opravnéni zmocnénce
jednat za zmocnitele existuje tehdy, pokud zmocnénec muze rozumné odvodit ze slov nebo jednani
zmocenitele, Ze zmocnitel souhlasil s tim, Ze zmocnénec provede urcity dkon. Ve véei Parmalat Secs.
Litig., 594 F. Supp. 2d 444, 452 (S.D.N.Y. 2009). Dokud zmocnénec jedna v rédmci svého
opravnéni zastupovat zmocnitele, pak jednani zmocnénce v ramei jeho ¢innosti zavazuje
Zmochnitele. British Am. & E. Co. v. Wirth Ltd., 592 F.2d 75, 80 (2d Cir. 1979).

Agkoli to pro vznik zastupciho opravnéni neni nezbytné, ,fada zmocnénclt a zmocniteld uzavira
dohody”, jimiZ se Fidi jefich vzéjemny vztah. RESTATEMENT (THIRD) OF AGENCY § 8.07. emt. b.
~Obecné pouZiteiné zasady smiuvniho prava uréuji, kromé jinych ot&zek, zda takové dohody jsou
vymahatelné, a uréuji zpisob, jakym je tfeba je vykladat.” Id. Zmocnénec ma povinnost jednat v
souladu s vysiovnymi a impiicitnimi podminkami smlouvy mezi zmocn&ncem a zmocnitelem,” id, a v
souladu se viemi pravné dovolenymi instrukcemi obdrZenymi od zmocnitele a osobami uréenymi
zmocnitelem s ohledem na &nnosti zmocnénce ve jménu zmocnitele." Id. § 8.09 (2); viz t6Z id.
cmt. ¢ ( .V rdmci zastoupeni ma zmocnitel vZdy prévo udélit zmocnénci prozatimn{ pokyny tykajici
se opatfeni, ktera maji byt phijata jménem zmocnitele.).

Ustanoveni, ktera zakladaji opravnéni spravce dluhopisti vymahat pohledavky drZitel diuhopisti
proti emitentovi se ve smlouvach upravujicich emise diuhopis(, je2 se Fidf pravem statu New York,
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vyskytuji b&Zné. b&Zné smiouvy o emisi dluhopisti v New Yorku. ,KaZda kvalifikovand smiouva o]
emisi dluhopist dava spravci opravnéni prohlasit pfipad poruseni smiouvy ohledn& podkladového
zajisténi zaZalovat diuZnika svym jménem coby spravce na zakladé vyslovného svéfenectvi o
nezaplacenou jistinu a uroky. © NORTON CREDITORS’ RIGHTS HANDBOOK § 15: 4. ,Kazd4a smlouva o
emisi diuhopisii bude obsahovat ustanoveni, které zmocni spravce, aby pfedloZii dikazy o
pohledavce nebo jiné dokumenty, které bude nutné nebo vhodné predlioZit, aby naroky drZiteld
diuhopist a jeho naroky coby spravce obstaly pfed pfisluSnym soudem. /d. Ustanoveni, kters
davaji drzitelim diuhopis( pravo usmériiovat vykon opréavnéni a opravnych prostfedkd spravce, jsou
také béZna. .VétSina smiuv o emisi dluhopiss obsahuje ustanoveni, kterd davaji uréitému vatsing
driteld dluhopist udflet pokyny spravci, aby néco ucinil & se nd&eho zdrzel

SSNI a ICA vytvafi vztah zastoupeni mezi driteli diuhopist SSNI a Agentem pro zajidténi. Clanek
19.1 ICA obsahuje vyslovné jmenovant Agenta pro zajiStdn{ Zajisténymi stranami, jehoZ Gkolem je
jednat jako jejich zastupce a provadat Ukony konkrétn& stanovené v ICA. Clanek 11.4 ICA vyslovné
povoluje Agentovi pro zajisténi vykonavat jménem drziteld dluhopisi vymahat jejich prava, véetné
prava poZadovat platby a doloZit narok na zaplaceni &astky Ruéeni OKD v Pfipadé porugeni
smiouvy SSNI, k némuz dodlo. V souladu s principy, které ovladaji pravni institut zastoupeni, ma
Agent pro zaji$t&ni povinnost jednat v souladu s podminkami SSNI a ICA a dodriovat veskeré
pravem dovolené pokyny drzitelti dluhopisi.

Na zaklad& vy3e uvedeného plati, Ze stat New York prosadi prévo Agenta pro zajisténi podat Zalobu
proti OKD na zéklad& rudeni OKD coby pfipad Fadného vykonu povinnosti zmocnénce dritel:
dluhopisi; SSNI .4

4, PRAVN| STANOVISKO

Za podminky, Ze tyto skuteénosti a predpoklady zde uvedené nebo jinak zminéné v tomto pravnim
stanovisku jsou spravné ve viech vyznamnych ohledech a odpovidaji vySe uvedenému vysvétlen,
jsem dospé! k tomute nazoru:

4.1 Ruceni OKD je platné a zavazné pro OKD v plné vysi nesplacené jistiny a nabéhlych, ale

dosud nezaplacenych, droki podle pravnich predpisi statu New York a méla by byt
vymahana soudem v New Yorku bez ohfedu na to, zda SSNI je & neni platna a
vymahatelna vagi NV: a

4.2. Agent pro zaji$t&ni ma fadnou pohledavku véi spole€nosti OKD v rémci Ru&eni OKD,
coz by mélo byt prosazeno soudem v New Yorku.

S lctou pfedklada,

Richard Levin

*Nic v S8NI, vEetnd ustanoveni o paraielnim diuhu podie Clanku 13.06, ve mné nevyvolava pochybnosti, Ze
prévo statu New York by akceptovalo Zalobu podanou Citibank N.A. jako Agentem pro Zajisténi.
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10.

1.

12

13.

14.

PRILOHA | - DOKUMENTY

Smiouva ,Super Senior Term Facility Agreement* z 9. zaf 2014 uzavfend mezi New World
Resources N.V. jako Spolegnosti, Deutsche Bank AG, London Branch, jako Spravcem,
Citibank N.A., London Branch, jako Agentem pro zajisténf a dalSimi (SSCF)

Smilouva ,Senior Secured Notes Indenture* ze 7. fijna 2014 uzaviena mezi New World
Resources N.V. jako Emitentem, Deutsche Trustee Company Limited jako Agentem,
Citibank N.A. London Branch jako Agentem pro zajisténi a OKD, a.s. a dal3imi jako Rugiteli
{SSN1)

Dohoda mezi véfiteli ze dne 7. Fijna 2014 uzavfena mezi New World Resources NV,
Deutsche Bank AG, London Branch, Deutsche Trustee Company Limited, Citibank N.A.
London Branch, a dalSimi (ICA)

Ramcova smlouva o Gvéru ze dne 5. zafi 2014 uzaviena mezi New World Resources N.V.,
NWR Holdings B.V., OKD, a.s. a dalSimi

Usneseni pfedstavenstva OKD ze dne 2. zafi 2014 o schvéleni podminek a realizaci SSCF a
SSNi

Plna moc ze dne 2. zaf 2014, ktera Zmochuje pana Boudewijna Wentinka k podepsan{
uréenych dokumentt

Ceskeé pravni stanovisko ze dne 9. z&F 2014 zpracované White & Case {Europe) LLP, kieré
se tyka OKD a.s. a jeji pravomoci uzaviit SSCF

Dopis s pokyny ze dne 4. kvétna 2016 od vétSinovych véfitell superseniomich dluhopisd
Agentovi

Dopis s pokyny ze dne 11. kv&tna 2016 od vétsinovych seniomich zaji§ténych véfiteld
Spravei divhopisi

Oznameni o pokynech k vykonani prév ze dne 11. kvétna 2016 od Spravce seniornich
zajisténych dluhopisi Agentovi superseniorniho Givéru a Agentovi pro zajistani

Podrobné pokyny z 11. kvétna 2016 od vétSinovych seniomich zajisténych véfitelt Spravei
seniornich zajiténych diuhopist a Agentovi pro zajidténi

Oznameni o poZadavku na vyplaceni Ru&eni dle SSN! ze dne 11. kvétna 2016 sepsané
Spravcem seniornich zajiStdnych diuhopisii a Agentem pro zaji&téni a adresované OKD, a.s.

Dopis s pokyny ze dne 16. kvétna 2016 od vétSinovych seniomich zajisténych vé&fiteld
Spravci seniornich zajisténych dluhopist ve véci poZzadavku na vyplatu Ruieni dle SSNI

Oznameni o pokynech k vykonani prav ze dne 16. kvdtna 2016 od Spravce seniornich
zajiSténych diuhopisd Agentovi superseniorniho (véru a Agentovi pro zajisténi ve véci
poZadavku na vyplatu Ruéen( dle SSNI
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15. Podrobné pokyny ze dne 16. kvétna 2016 od vétSinovych seniornich zajidténych véfitell
Spravci seniornich zajistdnych diuhopisii a Agentovi pro zajisténi ohledné poZadavku na
vyplatu Rueni dle SSNi

16. Anglicky pfeklad popteni ze dne 27. kvétna 2016 od spoleénosti OKD a.s. jako dluZnika a
pana Lee Loudy jako insolvenéniho spravce

17. Vyj&dfeni ze dne 5. srpna 2016 ze strany Agenta pro zajisténi, Citibank N.A., London
Branch, k popfeni

18. Anglicky pfeklad Zaloby ze dne 8. z4H 2016 podané Citibank N.A., London Branch

19. Rozsudek ([2014] EWHC 3143 (CH)) a Pfikaz ze dne 5. zafi 2014 ve véci New World
Resources, High Court of Justice, Chancery Division, Claim no. 5347 z roku 2014.

20. Order Granting Petition For Recognition Of Foreign Main Proceeding And Motion For
Related Relief ve v&ci New World Resources N.V., ze dne 9. zafi 2014, pfipad &. 14-12226
(SMB), Konkurzni soud USA pro jizni obvod New Yorku [ECF 20]
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Thimodénicka dolozka

Jako tlumoénfk zjazyk(d)...anglického a ruského... jmenovany rozhodnutim krajského

soudu v Praze ze dne 7. 11. 2001 &. j. Spr. 4108/2001 stvrzuji, ¥e preklad souhlasi doslovné s textem
pfipojené listiny.

Praha, 25/4/2017

|






Zaznam o ovéreni elektronického podani doruceného na elektronickou podatelnu: Krajsky soud v Ostrave

dle vyhlasky 259/2012 Sb.

Poradové ¢islo zpravy: 151608 /2017 Ev. Cislo: 1db82181-9b4f-432a-b5a2-51f4370f9b33

Druh podéni: Datova zprdva z ISDS ID zpravy: 495648922

Véc: Navrh na prizndni hlasovaciho prdva

Odesilatel:

ID schranky: i4jgipn Typ datové schranky: PFO

Osoba: Petr Precechtél - Precechtel Adresa: Klimentska 1207/10, 11000
Petr, JUDr., advokdt Praha 1, CZ

Dodano do DS dne:

C.j. prijemce:

16.08.2017 15:06:24 Odeslano do DS dne: 16.08.2017 15:06:23

C.j. odesilatele:
Sp.zn. prijemce: KSOS 25 INS 10525/2016

Lhuta kondi:

Sp.zn. odesilatele:
K rukdm: Ne

Cislo zdkona: Paragraf v zdkoné: Odstavec paragrafu: Pismeno v paragrafu:

Ovéreni obalky: Podpis je platny

Podepsal: Informacni systém datovych Vystavil: PostSignum Qualified CA 2
schranek - produkéni prostredi
Sériové Cislo certifikatu: 23c8ab Platnost: 22.05.2017 - 22.05.2018
Antivirovy test: Probéhl v systemu ISDS Obsah podani: OK
Elektronicky podpis: Platny Casové razitko: Platné (pripojeno 16.08.2017
15:06:23)
Certifikat: Ovéreno na zdkladé CRL z 16.08.2017 14:04:28
Datum a ¢as autom. ovéreni: 16.08.2017 15:10:46
Pocet podanych priloh:3
Cislo prilohy Vysledek Nézev pril. |Identifikace podepisujici osoby |Identifikace T |U [K |P |[R |[A |C |V
CRL vystavitele certifikatu
1 Anglické stanovisko 03-04-2017.pdf
Podpis neni pripojen A |N |N
(zadny podpis).
2 Ndvrh na prizndni hlasovaciho
prdva 16-08-2017.pdf
Podpis neni pripojen A |N |N
(zadny podpis).
3 NY Stanovisko 04-04-2017.pdf
Podpis neni pripojen A |N [N
(zadny podpis).

Cas ovéreni ptiloh: 16.08.2017 15:10:46 Oveéreni priloh: ovérovano automaticky

Vysvétleni stavl pri ovéreni priloh (vztaZzeno vzdy k datu a ¢asu dodéni):
Stav "?" znamena, zZe systém tuto operaci jesté neprovedl, ale provedena bude

Stav "-" znamena, Ze systém tuto operaci neprovadi

Stav "!" znamena, Ze systém tuto operaci nemuZze provést

Stav "*" znamena, Ze bylo ovéreno proti CRL z uvedeného data.

T | Technické parametry': A=splnuje N=nespliuje

U | Uznévany elektronicky podpis / znacka: A=pripojen N=nepripojen
K [ Kvalifikované casové razitko: A=pripojeno N=nepripojeno
P [ Uznav. el. podpis kvalif. cerfikat (platnost): A=platny N=neplatny

R | Kvalifikované ¢asové razitko (platnost): A=platné N=neplatné

A | Akreditovany poskytovatel certifik. sluzeb?: A=ano N=ne

C | Kvalifikované Casové razitko: A=platné N=neplatné

V | Vytvoreno pred zneplatnénim certifikatu: A=ano N=ne

t Technické parametry - velikost, format, skodlivy kod.
2 Stav "Z"(Zahranic¢ni) = certifikdt neni od ceské certifikacni autority

Kontrola podpist a razitek byla provedena na zakladé CRL seznamu platnych k datu a ¢asu ovéreni datové zpravy.
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