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Vrchni soud v Olomouci V Praze dne 1. zati 2020
Masarykova tfida 609/1

771 11 Olomouc

Ke sp. zn. 13 VSOL 133/2020, 32 ICm 3260/2016
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Zastoupen

Zalobce b)
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Zalovana ¢. 2
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Zalovana ¢. 3
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Ing. Lee Louda, se sidlem Vodickova 41, 110 00 Praha 1, ICO: 693 26 681,
insolvencni spravce dluznika Sprava pohledavek OKD, a.s., se sidlem
Stonavska 2179, Doly, 735 06 Karvina, ICO: 268 63 154

JUDr. Dusanem Dvotdkem, advokatem, ev. & CAK 9714, se sidlem DRV
Legal, s.r.o. advokatni kancelat, Hlinky 505/118, 603 00 Brno

Sprava pohledavek OKD, a.s., spolecnost se sidlem Stonavska 2179, Doly,
735 06 Karvina, ICO: 268 63 154, zapsana v obchodnim rejsttiku vedeném
Krajskym soudem v Ostravé, oddil B, vlozka 2900

Citibank N.A., London Branch, se sidlem Citigroup Centre, Canada
Square, Canary Wharf, Londyn, E14 5LB, Spojené kralovstvi, reg. ¢. BRO01018

JUDr. Petrem Piecechtélem, advokatem, ev. & CAK: 11109, BBH,
advokatni kancelaf, s.r.o., se sidlem Klimentska 1207/10, 110 00 Praha 1;
dal$i zmocnéni: Mgr. Robert Klenka, advokat J‘.:"' g S
Tt e

New World Resources N.V., spole¢nost zalozena podle zakont Nizozemi
registrovana v holandském obchodnim rejstiiku  pod ¢&. 34239108,
registrovana jako zahrani¢ni spole¢nost v britském obchodnim rejstiiku
s britskym Cislem zalozeni BR016952, se sidlem 115 Park Street, Londyn,
WI1K 7AP, Velka Britanie

JUDr. Ludkem Chvostou, advokatem, ev. & CAK: 02911, White & Case
(Europe) LLP, organiza¢ni slozka, Na Piikop¢ 14, 110 00 Praha 1

NWR Holdings B.V., spole¢nost zalozena podle zakoni Nizozemi
registrovana v holandském obchodnim rejstiiku pod ¢. 61294179, se sidlem

Herengracht 448, 1017 CA Amsterdam, Nizozemské kralovstvi

Mgr. Davidem Ilczyszynem, advokatem, ev. ¢&. CAK: 04910, White & Case
(Europe) LLP, organiza¢ni slozka, Na Piikopé¢ 14, 110 00 Praha 1

VYJADRENI ZALOVANE C. 1

- K DOPLNENI ODVOLANi ZALOBCE A) PROTI ROZSUDKU KRAJSKEHO

SOUDU V OSTRAVE ZE DNE 23. 10. 2019, . J. 32 ICM 3260/2016-1280, A

K NAMITCE NEDOSTATKU PODMINKY RiZENi VZNESENE ZALOBCEM B)

Elektronicky prostrednictvim datové schranky

Prilohy dle textu
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UVOD
Vyjadienim ze dne 26. 5. 2020 Zalobce a) doplnil své odvolani ze dne 3. 2. 2020 proti rozsudku
Krajského soudu v Ostravé ze dne 23. 10. 2019, €. j. 32 ICm 3260/2016-1280 (,,Napadeny

rozsudek*)!, a to o dalsi argumentaci ve vztahu k ¢asti V.A tohoto odvolani tykajici se vykladu
ustanoveni §§ 235, 240 a 241 InsZ (dale jen ,,Doplnéni odvolani*).

V Doplnéni odvolani Zalobce a) zejména odkazuje na nedivné usneseni Vrchniho soudu
v Olomouci (dale jen ,,VSOL®) ze dne 26. 3. 2020, sp. zn. 12 VSOL 62/2020-227 (dale jen
,Predmétné usneseni), kterym byl zruSen rozsudek Krajského soudu v Brné ze dne
2.10. 2019, sp. zn. 24 ICm 2860/2011-181 (dale jen ,,PFfedmétné Fizeni*) a které dle jeho
presvédceni podporuje jim prezentovany vyklad predmétnych ustanoveni.

Podanim ze dne 3. 7. 2020 pak Zalobce b) vznesl namitku nedostatku podminky fizeni, kterou
zaklada na tom, 7e Zalovana &. 1 udajné nemé zpusobilost byt udastnikem zdejiiho Fizeni
(déle jen ,,Namitka“).

Zalovana €. 1 timto podénim kratce reaguje na op€tovné zavadéjici tvrzeni Zalobce a) obsazena
v jeho Doplnéni odvolani, jakoz i na zcela nesmyslnou Namitku vznesenou Zalobcem b).

VYJADRENI K DOPLNENI ODVOLANI ZALOBCE A)

Stru¢né shrnuti relevantnich skutkovvch a pravnich zavéru soudu prvniho stupné ve
vztahu k Odpiiréi zalob& Zalobce a)

Je dlouhodobou procesni strategii Zalobce a) odvadét pozornost od skutednosti, které jsou pro
posouzeni dlivodnosti jeho Odpurci zaloby, resp. tvrzené neucinnosti Smluv (SSN, SSCF

a ICA), skute¢né relevantni. Neni tomu jinak ani pii vykladu ustanoveni § 235 az § 243 InsZ.

To, co je v dané véci skute¢né podstatné a bude podrobnéji rozvedeno dale, je to, Ze jedinym
disledkem pievzeti napadenych rutitelskych zavazki Zalobcem b) bylo sniZzeni objemu
jeho zavazkii viiti Zalované & 1 a mensi zatiZeni jeho majetku, z néhoZ tak mohli / mohou
byt ve v&tsi miFe uspokojovani jeho dalsi v&Fitelé.” Jiz na zaklad& pravé feeného je za pouziti
selského rozumu i bez podrobné pravni argumentace ziejmé, Ze v dané véci zcela absentuje
obecny rys kazdého odporovatelného pravniho jednani, totiz, Ze jim doslo ke zkraceni moznosti

uspokojeni (ostatnich) vetiteld ¢i zvyhodnéni Zalované €. 1 na tkor ostatnich vétiteli.

Aby mohla byt zavadgjici argumentace Zalobce a) uvedena na pravou miru, dovoluje si Zalovana

¢. 1 nejprve struéné zrekapitulovat hlavni skutkové zavéry soudu prvniho stupné® ve vztahu

VSechny pojmy uvedené s velkym pocatecnim pismenem maji stejny vyznam jako ve vyjadieni
Zalované €. 1 k odvolani ze dne 21. 4. 2020, neni-li v tomto vyjadieni vyslovné uvedeno jinak.

Jedna se tak o zcela odliSnou situaci, nez jaka byla posuzovana v rozsudku Nejvyssiho soudu ze dne
22.12. 2015, sen. zn. 29 ICdo 48/2013 (na n&jz odkazuje Zalobce a)), kde dluznik ve prospéch své
matefské spolecnosti zcela nové zatizil svlij majetek, resp. ,,vyrobil* nového zajisténého véfitele, a to
v dobg, kdy jiz byl v upadku, k ijme svych stavajicich véfiteld se splatnymi pohledavkami.

Zalovana &. 1 cituje skutkové zavéry tak, jak jsou obsazeny v odiivodnéni Napadeného rozsudku.
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k Odpurci zalobé, které nebyly odvolateli nijak relevantné zpochybnény, a na né navazujici

pravni posouzeni prvoinstan¢niho soudu, které je Zalobcem a) opakované dezinterpretovano:

(a)

(b)

(©)

(d)

(e)

&)

V roce 2010 vydala Zalovana 2. na zdklade Smlouvy o vydani dluhopisu 2010 Staré
dluhopisy, které byly stejné jako dalsi zavazky z této smlouvy zajisteny bezpodminecnym

a neodvolatelnym rucitelskym zavazkem Zalobce b) (odst. 18.24 Napadeného rozsudku);

V ramci restrukturalizace doslo k uzavieni nové Smlouvy o vydani dluhopisii ze dne
7.10. 2014, na zdklade které zZalovand 2. vydala dluhopisy v nomindlni vysi
300 mil. EUR s PIK urokem. Tyto dluhopisy nahradily Staré dluhopisy v nominalni vysi
500 mil. EUR a zZalobce b) se zavdzal poskytnout za nové dluhopisy a dalsi zavazky
vzniklé z této smlouvy bezpodminecné a neodvolatelné ruceni stejného obsahu jako
u Starych dluhopisi (odst. 18.27 Napadeného rozsudku);

Ddle byla s privodnimi vériteli uzavirena Smlouva o uvéru ze dne 9. 9. 2014, na zdklade
které investori poskytli Zalované 3. uver ve vysi 35 mil. EUR a za ktery se Zalobce b)
taktéz zavazal poskytnout bezpodminecné a neodvolatelné ruceni (odst. 18.28

Napadeného rozsudku);

Neformdlni restrukturalizace dluhu 2014 méla za ndsledek, Ze doslo ke sniZeni
rucitelskych zavazkii Zalobce b) z 500 mil. EUR na 335 mil. EUR sestavajici z ruceni za
zaplaceni dluhopisit emitovanych na zdklade smlouvy o vydani dluhopisii ze dne
7. 10. 2014 ve vysi 300 mil. EUR a za zaplacent uivéru poskytnutého investory (majiteli
starych dluhopisii) na zdkladé Smlouvy o uveru ze dne 9. 9. 2014 ve vysi 35 mil. EUR
(odst. 18.31 Napadeného rozsudku);

Zalobce b) poskytl zajisténi za novy dlub, ale jednalo se fakticky o nahrazeni jiz
existujicich zavazkii s tim, zZe se snizil objem a skladba pohledavek, za které Zalobce b)
rucil (odst. 43.21 Napadeného rozsudku);

Z provedenych ditkazii bylo zjisténo, Ze uzavifenim Smlouvy o vydani dluhopisii ze dne
7. 10. 2014 doslo ke snizeni celkového dluhu o 35 % (z 825 mil. EUR na 570 mil. EUR),
byla snizena celkova zatéz uhrady urokil, zacal se vyuzZivat mechanismus vécného
plneni, prodlouzena lhiita splatnosti z roku 2018 na rok 2020. Skupina NWR ziskala
novy kapital ve vysi 185 mil. EUR skladajici se ze 150 mil. EUR ve formé emise prav
a uver ve vysi 35 mil. EUR ziskany na zdklade Smlouvy o uivéru ze dne 9. 9. 2014, jenz
byl vylucné urcéen na provozni cinnost zalobce b). Ddle byly vydany konvertibilnich
dluhopisy ve vysi 150 mil. EUR splatné v roce 2020, které mohly byt konvertovany na
akcie NWR Plc. Tyto vSechny skutecnosti mély primy viiv na rucitelsky zdvazek Zalobce
b) (odst. 43.22 Napadeného rozsudku).

Soud prvniho stupné pak na zidkladé spravné a peclivé zjisténého skutkového stavu a —

v souladu s judikaturou Nejvyssiho soudu* — po prFihlédnuti ke vSem relevantnim

okolnostem, za nichZ Zalobce b) napadené ru¢itelské zavazky pievzal, véetné jejich dopadu do

Viz napft. rozsudek Nejvyssiho soudu ze dne 29. 2. 2016, sp. zn. 29 Cdo 307/2014.
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majetkové sféry Zalobce b) z hlediska moznosti véfiteld, jimz k datu nabyti u¢innosti Smluv
svédgila pohledavka za Zalobcem b), dosdhnout viiéi Zalobci b) tthrady pohledévek, dospél ke
spravnému a jedinému moZnému zavéru, totiZ Ze napadené rucitelské zavazky Zalobce b):

(a) nepredstavuji (neafinné) pravni ikony bez priméreného protiplnéni podle § 235
a § 240 odst. 1 InsZ, kterymi by Zalobce b) zkratil moZnost uspokojeni véFiteli,
nebot’ jimi doSlo naopak ke zvyS$eni moznosti ostatnich véritelii dosahnout vyss§iho
uspokojeni jejich pohledavek — ,.pokud by k uzavieni rucitelskych zdavazkii Zalobce b)
v roce 2014 nedoslo, zalovana 1. zastupujici jednotlivé majitele dluhopisii by prihlasila
do insolvencniho Fizeni Zalobce b) pohledavku z titulu jeho ruceni za Staré dluhopisy
emitované na zdklade Smlouvy o vydani dluhopisii 2010 v mnohem vys$si vysi, kdyz
nominalni hodnota Starych dluhopisu predstavovala Castku 500 mil. EUR, za které
zalovany b) prevzal ruceni v roce 2010* (odst. 43.23 Napadeného rozsudku); a

(b) nepredstavuji (netucinné) zvyhodiiujici pravni ukony podle § 235 a § 241 odst. 1
InsZ, nebot’ jimi nedoslo ke zvyhodnéni nékterého véritele na ukor jiného —, pokud
by k Neformadlni restrukturalizaci dluhu 2014 nedoslo, Zalovand 1. zastupujici
Jednotlivé veritele (viastniky dluhopisii) by méla pravo prihldasit do insolvencniho Fizeni
zalobce b) pohledavku z titulu ruceni Zalobce za ,, staré dluhopisy *“ v nominalni hodnoté
500 mil. EUR mnohem vys$si vysi, jak bylo shora popsdno, pricemz tento rucitelsky
zavazek by nebylo mozné napadnout odpuirci Zalobou z ditvodu uplynuti v§ech odpiircich
lhut. Lze tedy ¥ici, Ze Zalovana 1. (viastnici dluhopisii) byly v konecném diisledku
Neformdlni restrukturalizace dluhu 2014 naopak znevyhodneni oproti ostatnim
veritelim Zalobce b), kdyz se casti svych narokii z dluhopisti 2010 vzdali, jiz v roce
2014 (odst. 43.25 Napadencho rozsudku).

Zalobce a) dezinterpretuje Napadeny rozsudek i PFredmétné usneseni

Z vyse uvedencho je ziejmé, Ze neni pravdou, Ze soud prvniho stupné v Napadeném rozsudku
vylozil ustanoveni § 235 odst. 1 InsZ jako samostatnou definici neuc¢inného pravniho tikonu.
Naopak, soud prvniho stupné v souladu s ustalenou judikaturou Nejvyssiho soudu (viz dale)
a odbornou literaturou, na kterou v Napadeném rozsudku odkazal, aplikoval ustanoveni § 235

az § 243 InsZ ve vzajemné souvislosti a vylozil, Zze aby mohl byt pravni tkon dluznika posouzen

jako neudinny, musi byt naplnén jak obecny rys odporovatelnosti uvedeny v § 235 odst. 1 InsZ,

tak znaky nékteré ze skutkovych podstat uvedenvch v § 240 az § 242 InsZ.’

Zalobce a) se viak snaZi odvolaci soud presvédgit, Ze znaky odporovatelnych pravnich tikont
podle § 240 a § 241 InsZ je tieba posuzovat samostatng a izolovang, bez vazby na § 235 odst. 1
InsZ, a Ze proto neni tfeba (ani mozné) zkoumat, zda takovy pravni ukon realn¢ (s prihlédnutim
ke vSem relevantnim okolnostem) zkracuje moznost uspokojeni véfitell ¢i zvyhodiuje nékteré
véfitele na ukor jinych. Zalobce a) tedy vlastné tvrdi, Ze ustanoveni § 235 odst. 1 InsZ nema
zadny normativni vyznam, na zakladé ¢ehoz pak prosazuje absurdni zavéry, jako naptiklad, ze

Viz odst. 43.13 Napadeného rozsudku.
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snizeni zavazkl dluznika miize poskodit jeho véfitele. Takovy vyklad je vSak v pfimém rozporu

s textem zakona, ustalenou judikaturou NejvyS$§iho soudu (véetné rozsudku R 60/2014

odkazovaného Zalobcem a)), jakoZ i se smyslem pravni Gpravy neucinnosti pravnich tkonu.

Vyklad podavany Zalobcem a) pak samoziejmé nepodporuje ani Pfedmétné usneseni. VSOL se
v Pfedmétném usneseni k otazce vykladu ustanoveni § 235 a § 240 az § 242 InsZ vyjadril
pouze prostiednictvim citace, resp. parafraze, zavéru rozsudku Nejvyssiho soudu ze dne
27.2.2014, sp. zn. 29 Cdo 677/2011 (dale jen .,R 60/2014). Z toho vSak nevyplyva, Ze
ustanoveni § 235 odst. 1 InsZ ma byt pFi posuzovani neucinnosti pravniho tkonu

ignorovano. Vyplyva z néj tolik, Ze bez sou¢asného naplnéni jedné ze skutkovych podstat
taxativné uvedenych v § 240 az § 242 InsZ nelze pravni ukon prohlasit za nea¢inny.°

Zalobce a) viak rozsudek R 60/2014 op&tovné dezinterpretuje, jeho logiku pievraci a na zakladé
toho argumentuje druhym extrémem, totiz, Ze k prohlaseni neucinnosti staci naplnéni § 240 az
§ 242 InsZ bez soucasného naplnéni obecného rysu odporovatelnosti uvedeného v § 235 odst. 1
InsZ. Takovy zavér vsak z rozsudku R 60/2014 dovodit nelze. Zminéna ustanoveni je tfeba
aplikovat kumulativné a ve vzdjemné souvislosti, jak spravné ucinil soud prvniho stupné.

I kdyby tomu tak vSak nebylo, tak vzhledem k tomu, Ze v dané véci je odporovano pravnim
jednénim, jimiz doslo fakticky pouze ke snizeni jiz (od roku 2010) existujicich rucitelskych
zdvazkd Zalobce b) viiti Zalované &. 1, je naprosto ziejmé, Ze k naplndni specialni skutkové
podstaty § 240 odst. 1 InsZ ani § 241 odst. 1 InsZ nedoslo (jak soud prvniho stupné ostatné
konstatuje v odst. 43.23 a 43.25 Napadeného rozsudku). Jinymi slovy, v kontextu specifickych
skutkovych okolnosti tohoto pripadu a zjisténého dopadu Smluv do majetkové sféry
Zalobce b) nelze o ,,nepfiméfenosti protiplnéni® za poskytnuté ru¢eni nebo ,,zvyhodnéni
Zalované &. 1 pojmové vitbec uvaZovat. Jak bylo uvedeno vyse, izolovany a formalisticky
vyklad téchto pojmi (bez systematického zohlednéni obecného rysu odporovatelnosti
obsazeného v § 235 odst. 1 InsZ), jakkoli sugestivné a vehementn& prosazovan Zalobcem a), by
byl v rozporu s uznavanymi metodami interpretace prava a vedl by k nespravnym (az absurdnim)

zavérum.

Predmétné usneseni se tyka skutkové i pravné zcela odli§né situace

Nutno doplnit, Ze dovozovat pro toto fizeni jakékoliv zavéry z Predméetného usneseni je znaéné

piehnané a vytrzené z kontextu, nebot’ VSOL v daném ptipadé posuzoval zcela odlisnou situaci

Nejvyssi soud se v rozsudku R 60/2014 vymezil vi€i praxi nizsich soudd, které dovozovaly, Ze k urceni
neucinnosti pravniho ikonu postaci jiz samotné naplnéni obecné definice uvedené v § 235 odst. 1 InsZ
a ze vycet skutkovych podstat netcinnych pravnich tkont uvedeny v § 240 az § 242 InsZ je pouze
demonstrativni — viz ptipustnost dovolani: ,,Nejvyssi soud pak shledava dovolani pripustnym pro
zodpovézeni otdazky polozené dovolatelem, totiz zda (...) podle ustanoveni § 235 insolvencniho zdkona
lze odporovat i jinym pravnim ukonuim, nez o kterych pojedndvaji ustanoveni § 240 az § 242
insolvencniho zdkona.* a navazujici hlavni pravni zavér Nejvyssiho soudu: ,,Ponechaji-li se stranou
tkony, které dluznik ucinil poté, co nastaly ucinky spojené se zahdjenim insolvencniho rizeni, v rozporu
s ustanovenim § 111 a § 246 odst. 2 insolvencniho zdkona, Ize podle ustanoveni § 235 aZ § 243
insolvenéniho zdkona odporovat jen tém prdvnim ukonim dluinika, je jsou taxativné vypocteny
v ustanovenich § 240 a7 § 242 insolvencniho zdakona.” (zvyraznéni ptidano)
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nez v nadepsaném fizeni, a to po strance skutkové i pravni. Pfedmétnym usnesenim sice zrusil
rozsudek soudu prvniho stupné, nicméné uéinil tak ziady procesnich pochybeni,

spocivajicich primarné v nespravném a neuplném zjiSténi skutkového stavu (soud prvniho

stupné neprovedl potfebné dikazy a nezohlednil v§echny relevantni okolnosti ptipadu, skutkova
zjisténi ucinil pouze z nékterych provedenych dikazi, aniz by to fadné odivodnil atd.).
V disledku téchto pochybeni byly zakonité nepfezkoumatelné i jeho navazujici pravni zavéry.

V Pfedmétném fizeni byla navic odporovanym pravnim ukonem kupni smlouva o pfevodu
stavby parkovisté, ptficemz bylo namitdno, Ze prodej parkovisté (predstavujici ¢ast pozemku)
vedl ke znehodnoceni zbylé ¢asti pozemku, ¢imz doslo ke snizeni hodnoty majetkové podstaty
dluznika (navzdory tomu, Ze prodejni cena za parkovisté se jinak — vztazeno Cisté k predmétu
prodeje, tj. ¢asti pozemku — mohla jevit jako adekvatni). Déle bylo zjisténo, Ze v dobé uzavieni
kupni smlouvy mél dluznik existujici véfitele, ktefi mohli byt prodejem parkovisté potencialné
zkraceni. Soud prvniho stupné v Predmétném ftizeni presto dospél k zavéru, Zze nemohlo dojit
ke zkraceni moznosti uspokojeni véfiteld jiz jen z toho divodu, ze parkovisté bylo prodano za
vys$s$i cenu, neZ byla jeho hodnota uvedena ve znaleckém posudku. Celkovy dopad tohoto
prodeje do majetkové sféry dluznika (resp. na hodnotu jeho majetku) vSak nezkoumal.

Neni tedy prekvapive, ze VSOL vyhodnotil zdvér soudu prvniho stupné o nenaplnéni obecnych
podminek pro prohlaseni neucinnosti pravniho ukonu (zkraceni véfiteld) jako neprezkoumatelny
pro nedostatek divodi. Soucasné je ziejmé, Ze diivodem zruSeni prvoinstan¢niho rozhodnuti
nebyla aplikace § 235 odst. 1 InsZ, jak uéelové dovozuje Zalobce b), nybrz to, e soud prvniho
stupn¢ nezkoumal v§echny rozhodné skutecnosti majici vliv na posouzeni, zda v daném piipadé

doslo k naplnéni podminek pro prohlaSeni neucinnosti pravniho ukonu.

Napadeny rozsudek vSak takovymi vadami zjevné netrpi, nebot’ soud prvniho stupné
spravné a uplné zjistil skutkovy stav a své zavéry velmi podrobné a presvéd¢ivé odivodnil.
Na rozdil od prvoinstan¢niho soudu v Pifedmétném Fizeni komplexné vyhodnotil celkovy

dopad Smluv na majetkovou situaci Zalobce b). V fizeni bylo nade vii pochybnost prokazano

(a odvolatelé to nijak nezpochybnuji), Zze v disledku uzavieni napadenych Smluv doslo
vyhradné ke sniZeni ruditelskych zavazki Zalobce b), coz samo o sobé vyluduje zavér, Ze by se
mohlo jednat o odporovatelny pravni tkon, jimz by byli véfitelé zkraceni nebo néktery z nich
zvyhodnén na tukor jinych. Soud déle zjistil, Ze Restrukturalizace 2014 byla pro Zalobce b)
i jinak vyhodna (viz odst. [7] vyse), nad raimec toho byla Zalobci b) jests poskytovana standardni
odména za ruéeni ve vysi uréené nezavislym ocenénim.” Pohledavky véfitelti Zalobce b) z doby

uzavieni Smluv (s vyjimkou vériteli, kteti se ucastnili Restrukturalizace 2014) byly posléze v plné

Viz napt. odst. 18.22 Napadeného rozsudku nebo odst. 39.10.11 Napadeného rozsudku: ,,Zalobci b)
bylo poskytnuto primérené protiplnéni spocivajici jednak v tom, zZe se jeho rucitelsky zdavazek snizil
035 % (z 825 mil. EUR na 570 mil. EUR), doslo ke snizeni celkové zatéze wihrad uroki, byly ziskdny
nové financni prostredky, kterymi byl financovdn provoz Zalobce b), splatnost dluhopisit byla
prodlouzena a zalobci b) méla byt také ze strany Zalované 2. vyplacena odména za poskytnuté ruceni
v 6 rocnich splatkach (2 537 tis. EUR, dalsi 4 splatky kazda ve vysi 2 537 tis. EUR, posledni splatka 1
268 500 EUR), pricemz z ditvodu zahdjeni insolvencniho Fizeni byla Zalobci b) vyplacena odména
pouze ve vysi 2 537 tis. EUR.“
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mite uspokojeny (?4dné takové pohledavky nebyly piihlaseny do insolvenéniho fizeni Zalobce
b)), tudiZ je zjevné, Ze ke zkraceni véfiteld nedoslo.® Veskeré zjisténé skutkové okolnosti byly
soudem prvniho stupn& v Napadeném rozsudku disledné posouzeny a vyhodnoceny.’

Z vyse uvedeného plyne, ze soud v Napadeném rozsudku (na rozdil od soudu prvniho stupné
v Pfedmétném fizeni) neposuzoval izolované jen piimé protiplnéni za poskytnuté ruceni
(ve form¢ odmeény za ruceni), nybrz zhodnotil véc komplexné¢ a pii zohlednéni vsSech
relevantnich okolnosti piipadu. Postupoval tedy pfesné v souladu s judikaturou Nejvyssiho
soudu (jiz vySe odkazovany rozsudek ze dne 29. 2. 2016, sp. zn. 29 Cdo 307/2014, v némz
Nejvyssi soud aproboval postup odvolaciho soudu, ktery pti vykladu § 240 InsZ ptihlédl ke
vSem z obsahu spisu plynoucim pravné relevantnim okolnostem), jakoz i v souladu s pravnim
nazorem VSOL obsazenym v Pfedmétném usneseni. Predmétné usneseni tak nejenZze
nezpochybiiuje spravnost Napadeného rozsudku, ale naopak ji pifimo potvrzuje.

Vyklad zastavany v Napadeném rozsudku pi‘edstavuje ustilenou judikaturu

Soud prvniho stupné jiz v Napadeném rozsudku uvedl odkaz na fadu odbornych d€l a soudnich
rozhodnuti podporujicich vyklad, Ze neti¢innym je pouze takovy pravni ukon, ktery napliuje
soucasné obecnou definici odporovatelnosti obsazenou v § 235 odst. 1 InsZ a podminky nekteré
ze zvlastnich skutkovych podstat uvedenych v ustanoveni § 240 az § 242 InsZ. Na dalsi prameny
odkézala Zalovana ¢. 1 ve svém vyjadieni k podanym odvolanim ze dne 21. 4. 2020.

Uvedeny vyklad vSak podporuje mnoho dal§ich rozhodnuti (véetné celé fady rozhodnuti
zdejsiho soudu), viz naptiklad:

- Rozsudek Vrchniho soudu v Olomouci ze dne 3. 12. 2019, ¢.j. 13 VSOL 820/2019-169:
~Pravé prostiednictvim ustanoveni § 240 az § 242 1. Z. se dava (pro insolvencni Fizeni)
obsah pojmu zkracujici pravni vukon dluznika a zvyhodnujici pravni vkon dluznika (srov.
zavéry v rozsudku Nejvyssiho soudu Ceské republiky ze dne 27. 2. 2014 sp. zn. 29 Cdo
677/2011, uverejneném ve Sbirce soudnich rozhodnuti a stanovisek pod ¢. 60/2014). Pri
hodnocent pravniho tikonu (pravniho jednani) dluznika z hlediska jeho neucinnosti pritom

musi byt soulasné naplnéna_jak obecnd definice, tak jedna ze skutkovych podstat

neucinnych prdvnich vikonu, upravenych v ustanovenich § 240 aZ § 242 I. Z. (zvyraznéni

doplnéno). Ke stejnému zaveéru dospél zdejsi soud i v rozsudku ze dne 24. 9. 2019, ¢j. 13
VSOL 602/2019-160 a rozsudku ze dne 15. 10. 2019, ¢.j. 13 VSOL 889/2019-99.

- Rozsudek Vrchniho soudu v Olomouci ze dne 29. 11. 2016, ¢.j. 12 VSOL 119/2016-98:
,Uvahy vedouct k zdvéru o neiic¢innosti prdavniho tikonu podle § 240 I1Z musi byt proto

vedeny tak, zda je naplnéna skutkovd podstata neulinného _iikonu vymezend v § 235

odst. 1 IZ, zda jsou soucasné splnény vSechny jeji pozitivni stranky formulované v § 240

Viz rozsudek Nejvyssiho soudu ze dne 22. 12. 2015, sen. zn. 29 ICdo 48/2013: ,,Podminky
odporovatelnosti se posuzuji ke dni vzniku prdvniho ikonu (pravniho jednani), ke stejnému okamziku
se zjistuje i to, zda mél dluznik po uzavieni odporovaného prdavniho vkonu dalsi dostatecny majetek
k uspokojent veritelii (v jejichz prospéch se insolvencni neucinnost vyslovuje).

Viz zejména odst. 43.10 a nasl. Napadeného rozsudku.
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odst. 1 a 2, zda vikon byl ucinén ve lhité urcené v § 240 odst. 3, a zda neni zahrnut v § 240
odst. 4. Je nutno vzit v uvahu i pravni upravu ve vztahu k osobam blizkym. S ohledem
na dosavadni tvrzeni Zalobce a Zalované bude objasneni vztahu dluznice a Zalované pro
dané Fizeni zasadni.* (zvyraznéni doplnéno)

- Usneseni Vrchniho soudu v Praze ze dne 10. 1. 2019, ¢.j. 104 VSPH 665/2018-164.: ,,Jde o
prvni z celkem tri skutkovych podstat, které navazuji na obecnou definici neucinnosti

pravnich ukonit pro ucely insolvencniho Fizeni zakotvenou § 235 IZ. K naplnéni této

skutkové podstaty musi: a) byt naplnéna obecnd definice neucinného tkonu podle § 235

odst. 1, b) museji byt splnény vSechny piedpoklady stanovené v § 240 1Z, c) k vikonu musi

dojit ve lhiité urcené v § 240 1Z, d) k podani odpiirci zaloby musi dojit za podminek
uvedenych v § 239 17, pricemz ukon nemusi byt cinén umysiné, postacuje nedbalostni

jednani.* (zvyraznéni doplnéno)

Zavéry obsazené v rozsudku R 60/2014 a na né navazujici soudni rozhodnuti predstavuji
ustalenou judikaturu,'® p¥i¢emz Napadeny rozsudek je s touto judikaturou plné v souladu.

VYJADRENI K NAMITCE NEDOSTATKU PODMINKY RiZENI

Podanim ze dne 3. 7. 2020, tedy po bezmala 4 letech od zah4jeni tohoto fizeni, vznesl Zalobce b)

Némitku nedostatku podminky tizeni, kdyZ mimo jiné tvrdi, Ze Zalovana &. 1 nema zptsobilost
byt ucastnikem (tohoto) fizeni, a tedy fizeni musi byt zastaveno.

Namitka nedostatku podminky Fizeni nema absolutné Zadné opodstatnéni. Vychazi totiz

z nespravné aplikace ¢eského prava (v tomto pripadé ¢eské pravni upravy odstépnych zavodi,
resp. organizanich slozek), které v§ak na dany pripad vibec nedopada. Ze stejného
diivodu neni priléhava ani odkazovana judikatura Nejvyssiho soudu a Ustavniho soudu CR
tykajici se organizaCnich slozek zahrani¢nich pravnickych osob zapsanych v ceském

obchodnim rejstiiku.

Zalovana €. 1 totiz neni Ceskou pravnickou osobou ani odstépnym zavodem, resp. organizacni

slozkou zahrani¢ni osoby registrovanou v Ceské republice, nybrz zahrani¢ni pravnickou osobou.

Podle § 9 odst. 2 zakona €. 91/2012 Sb., o mezinarodnim pravu soukromém, ve znéni pozdejsich
predpist (dale jen ,,ZMPS®), plati, Ze ,,zpiisobilost zahranicnich osob jinych nez fyzickych byt
ucastnikem rizeni a jejich procesni zpuisobilost se Fidi pravnim radem, podle néhoz takova osoba
vznikla®. Podle § 30 odst. 1 ZMPS plati, ze ,,prdvni osobnost pravnické osoby a zpusobilost jiné
nez fyzické osoby se Fidi pravnim iddem stdatu, podle néhoz vznikla. Timto pravnim vadem se

Fidi i obchodni firma nebo ndzev a vnitini poméry takové osoby (...)*.

Zpisobilost Zalované €. 1 byt ucastnikem Fizeni, jeji procesni zptusobilost, jakoZ i pravni
osobnost je tak otazkou ciziho prava, z ¢ehoZz plyne, Ze na ceském pravu zaloZena Namitka

nedostatku podminky Fizeni je zjevné bezobsaZna a ryze obstrukéni (coZ je ziejmé jiz

z nacasovani uplatnéni této Namitky v ramci odvolaciho Fizeni, a to navic v jeho pokrocilé

Viz napft. rozsudek Nejvyssiho soudu ze dne 27. 9. 2018, sen. zn. 29 ICdo 86/2016.
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fazi). Skute&nost, ze Zalobce b) jedna v pritbéhu tohoto ¥izeni obstrukéné s cilem zpiisobit
prutahy Fizeni a ignoruje aplikaci ciziho prava, je vSak jiZ notorietou.

Z hlediska aplikovatelného ciziho prava ptitom neni jakéhokoliv sporu o tom, Ze anglické soudy
pln& uznavaji postaveni a zptsobilost Zalované &. 1 vystupovat jako tcastnik Fizeni, Zalovat
a byt zalovan. Pro vylougeni jakychkoliv pochybnosti ptiklada Zalovana &. 1 nékolik rozhodnuti
anglickych soudli vydanych ve vécech, v nichz byla ucastnikem fizeni. S ohledem na vyse
citované ustanoveni § 9 odst. 2 ZMPS je ve stejném rozsahu dana zpiisobilost Zalované ¢&. 1
vystupovat v fizenich pied ceskymi soudy.

Diikaz: rozhodnuti High Court of Justice ze dne 18. 6. 2012 ve véci Aveng (Africa) Limited
v Government of Gabonese Republic v Citibank N.A., London Branch [2012] EWHC
1687 (Comm) (pFiloha ¢é. 1)
rozhodnuti High Court of Justice ze dne 9. 11. 2017 ve véci Kufpec Singapore Holding

Limited v Sanderson Capital Resources Limited, Citibank N.A., London Branch [2017
EWHC 2816 (Comm) (pFiloha ¢é. 2)

O zptisobilosti Zalované ¢. 1 byt ugastnikem tohoto Fizeni ostatn& nema jakékoliv pochybnosti
ani insolven¢ni spravce dluznika (Zalobce a)), ktery proti Zalované &. 1 vznesl odpuréi Zalobu,
jez je spoletné se zalobou Zalované &. 1 na urdeni pravosti a vyse piihlasenych pohledavek
pfedmétem projednéani v tomto fizeni.

Zalovana & 1 proto shrnuje, e Namitka nedostatku podminky Fizeni nyni vznesena
Zalobcem b) je zcela neopodstatnéna, nespravna a ucelova. Jejim jedinym cilem je oddalit
pravomocné rozhodnuti ve véci a zvysit naklady jednotlivych ucastniki, jez musi v souvislosti
s timto fizenim vynakladat (pfestoZe v p¥ipadé Zalobce b) mohou jit tyto naklady v kone&ném

disledku na tkor uspokojeni jeho vétitelti v ramci insolven¢niho fizeni).

ZAVERECNY NAVRH
S ohledem na to, Ze

(a) Doplnéni odvolani Zalobce a) nepiinasi Zadnou novou vécné-pravni argumentaci,

nybrZ pouze ucelové dezinterpretuje zavéry Napadeného rozsudku, Pfedmétného
usneseni a ustilené judikatury, a

(b) Namitka nedostatku podminky Fizeni vznesens Zalobcem b) je zcela nediivodns

a argumentace v ni obsazena je zjevné irelevantni,

trva Zalovana ¢. 1 na svém navrhu, aby odvolaci soud Napadeny rozsudek potvrdil
a priznal Zalované ¢. 1 nahradu nakladi odvolaciho Fizeni.

Citibank N.A., London Branch
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1

. There is before the court an application by Citibank NA's London branch ("CBL") to vary a freezing

order made by Teare J. on 31 May 2012 against the Government of the Gabon Republic ("Gabon") at
the behest of Aveng (Africa) Ltd ("Aveng"). That freezing order is expressed to apply inter alia to any
money and bank accounts held by Gabon with CBL.

. Aveng are judgment creditors of Gabon in the sum of £25,520,592.59, on which interest is accruing at

the daily rate of £5,593.55. Aveng's judgment was entered against Gabon pursuant to an order made
under Section 66(1) of the Arbitration Act 1996 by His Honour Judge Mackie QC to facilitate the
enforcement of an arbitration award in favour of Aveng made in London on 20 October 2010. The
judgment remains wholly unsatisfied and the time for challenging Judge Mackie's order has expired.

. It should be noted that Gabon has waived state immunity in wide terms with the result that Section 13

of the State Immunity Act 1978 does not prevent the taking of steps by Aveng to enforce its judgment
against Gabon.

. Aveng applied for the freezing order in the expectation that CBL was going to receive funds from

Gabon to be used to pay interest on Notes due in 2017 issued by Gabon ("the Notes") with a coupon of
8.20 per cent p.a. payable semi-annually in arrears on 12 June and 12 December. The expected funds,
totalling US$35,860,445, were received by CBL on 11 June 2012 into a US dollar account in the name
of Citibank NA New York and booked into a ledger which records all the funds received by CBL for
the purpose of paying amounts due under dollar denominated notes.

. Under a Fiscal Agency Agreement dated 12 December 2007 between CBL and Gabon ("the FAA")

CBL is appointed the Fiscal Agent and the Paying Agent in respect of the Notes.

. Section 14(a) of the FAA provides that the FAA shall be governed, and construed in accordance with,

the laws of the State of New York.

. Section 9(b), (f) and (h) of the FAA provide:

9(b) Agency. In acting under this Agreement and in connection with the Notes, each of the
Agents, paying agents and transfer agents is acting solely as agent of the Republic and
does not assume any obligation or relationship of agency or trust, for or with any of the
owners or Holders of the Notes, except that all funds held by such Agent or any paying
agent for the payment of principal of and any interest on the Notes shall be held in trust by
such Agent or such paying agent, as the case may be, and applied as set forth herein and in
the Notes; provided, however, that moneys held in respect of the Notes remaining
unclaimed at the end of two years after such principal and such interest shall have become
due and payable (whether at maturity or otherwise) and moneys sufficient therefor shall
have been duly made available for the payment shall, together with any interest made
available for the payment thereon, be repaid to the Republic. Upon such repayment, the
aforesaid trust, with respect to the Notes, shall terminate and all such liability of such
Agents or any other paying agent with respect to such funds shall thereupon cease.

9(f) Non-liability for Interest. Except as otherwise agreed, none of the Agents, paying
agents or transfer agents shall be liable for interest on moneys at any time received by
them pursuant to any of the provisions of this Agreement or the Notes. Money held by the
agent need not be segregated except as required by law."

"9(h) No Implied Obligations. The duties and obligations of the Agents, paying agents and
transfer agents, on one hand, and the Republic on the other hand, shall be determined
solely by the express provisions of this Agreement and neither the Agents, paying agents
and transfer agents nor the Republic shall be liable except for the performance of such
duties and obligations as are specifically set forth in this Agreement and the Notes as
applicable, and no implied covenants or obligations should be read into this Agreement or
the Notes against the Agents, paying agents, transfer agents or the Republic."

8. CBL contends that, by virtue of Section 9(b), the funds received from Gabon to pay the interest due on

the Notes on 12 June are not assets belonging to Gabon but instead are held on trust by CBL on behalf

https://www.bailii.org/ew/cases/EWHC/Comm/2012/1687.html 2/8
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10.

I1.

12.

13.

of the Noteholders so that those funds cannot be the subject of the freezing order made against Gabon.
Accordingly, CBL seeks an amendment to the freezing order providing that it should not preclude CBL
from making payments from funds transferred to it by Gabon pursuant to the FAA.

. The primary task of the court on this application is to determine whether there is a good arguable case

that Gabon has a proprietary interest in the funds held by CBL for the purpose of making payments
under the FAA. Aveng contends that it has such an arguable case. CBL submits that I should conclude
on this interlocutory application that there is no good arguable case that Gabon retains a proprietary
interest in funds paid over to CBL for the purpose of making the payments to the Noteholders
contemplated by the FAA.

Both Aveng and CBL have adduced opinion letters produced by learned US Counsel which seek to
inform the court as to what is required by the law of New York for a bank which holds funds provided
by the issuer of notes for the purpose of making payment to Noteholders to be constituted a trustee of
those funds on behalf of the Noteholders.

The experts on New York instructed on behalf of Aveng are two partners in Hughes, Hubbard & Reed
LLP, Mr John Fellas and Mr Hagit Egul. In an opinion dated 24 May 2012, Messrs Fellas and Egul
state that the ownership status of the funds transferred by Gabon to CBL for payments under the FAA
depends on the intent of Gabon and CBL as fiscal agent and that "there is a general presumption under
New York law that a deposit for a specific purpose -- such as payment of interest to bondholders --
does not create a trust." Amongst the factors the court will consider when deciding if funds are held on
trust are:

(1) any express statement that the funds are held on trust for this purpose; (i) the revocability of the
authorisation to make the payments; (ii1) the degree to which the depositor retains any control over the
disposition of the funds.

Messrs Fellas and Egul cite Ehag Eisenbahnwerte Holding AG. v Banca Nationala a Romaniei, 306
NY 24, a decision of the New York Court of Appeals, the highest court of New York. There, the
Kingdom of Romania in 1922 issued negotiable bonds bearing 4 per cent annual interest and the
Romanian Government's Ministry of Finance entered into an agreement with the Romanian National
Bank ("the Bank") whereby the Ministry undertook to transfer monies to that bank, and the bank
undertook, following instructions given by the Ministry, to make all payments out of those monies and
to deposit the money's value in sterling at the Bank of England, from which, in accordance with the
Ministry's wishes, payments would be made to British Overseas Bank. Under a separate agreement,
British Overseas Bank was named as Trustee for the bondholders to pay interest and to retire the bonds
out of monies received by it.

In 1941, the Romanian government suspended the servicing of its foreign debt. The plaintiff was

a bondholder who sued the Bank as beneficiary of the contact between the Ministry and the Bank and
on the basis that the Bank was liable to it as a trustee. The New York Court of Appeals held that under
the contract with the Ministry, the Bank assumed only the function of transmitting the necessary
foreign exchange to the Bank of England. The duty of making payments to bondholders was not on the
Bank but on British Overseas Bank. The court found that the Bank was not liable to the plaintiff as

a trustee. At page 252 of its judgment (given by Fuld J) the court said:

The delivery of moneys by one person to another, with instructions that they be paid to

a third person, may be effectual to create a trust for the latter's benefit, but only where the
depositor's 'manifested intention read in connection with all the circumstances of the case
indicates that the delivery was to be a finality, that the money was to be from that moment
dedicated to the use of the third person... On the other hand, no trust results, if 'the use of
the money or property was intended to be subject to the directions of the person delivering
it' or 'if the holding was for his benefit and under his orders...". Thus, a trust may be
created where moneys -- held by a depositary as a sinking fund for the redemption of
bonds -- are irrevocably appropriated for that purpose and are not under the dominion of
the depositor. And a trust may likewise arise upon the payment of monies to a depositary
charged with the function of paying interest on bonds, where the moneys are specifically
received in trust for that purpose, free from further control by the depositor...
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14. Messrs Fellas and Egul also refer to Petrohawk Energy Corp v Law Debenture Trust Company of
New York, 2007 WL 211096, a decision of the US District Court (S.D.N.Y.). Here the plaintiff assumed
the responsibilities of the original issuer of notes due 2012. Under the relevant Indenture, US Bank
National Association, ("US Bank") was named Indenture Trustee and the Bank of New York as the
paying agent. The paying agent's duties included an obligation to hold in trust for the benefit of the
bondholders or the trustee all money held by it for the payment of principal, premium and interest. On
14 September 2006, the defendant commenced an action against the plaintiff in Delaware as the
successor to US Bank as Indenture Trustee claiming breach of the Indenture, and obtained $1.2 million
of the funds deposited by the plaintiff with the Bank of New York in order to fund this litigation. The
deposited funds had been paid by the plaintiff to Bank of New York in accordance with the paying
agent agreement between the plaintiff and Bank of New York for the sole and exclusive purpose that
such funds be held in trust and disbursed to Noteholders in satisfaction of Petrohawk's semi-annual
interest obligation. Petrohawk was obligated to deposit "by 11.00 am on or prior to the due date...
a sum in same day funds sufficient to pay the principal of, premium, if any, or interest so becoming
due, with such funds being "considered paid on the date due if on such date the Paying Agent holds, in
accordance with this Indenture, money sufficient to pay".

15. The plaintiff sued the defendant in the US District Court (S.D.N.Y.), seeking relief for conversion,
tortious interference and constructive trust. The defendant's motion to dismiss the action (in English
parlance, to strike out the claim for disclosing no cause of action) was upheld by the court. Judge
Denise Cote held that the plaintiff did not have the necessary legal ownership or immediate right to
possession of the funds alleged to have been converted. Judge Cote said (at pp-4-5):

The Indenture and the Paying Agent Agreement govern the status of the funds in this case.
Petrohawk was required 'on or prior to the due date of the principal of or premium, if any,
or interest on any Securities', to deposit with Bank of New York, the Paying Agent, 'a sum
in same day funds sufficient' to pay the amount due. Such amounts were 'considered paid
on the date due if on such date the Paying Agent holds in accordance with this Indenture
money sufficient to pay' all amounts due. The Paying Agent would hold the funds 'in trust
for the benefit of Holders or the Trustee'. The right of a Noteholder to receive payment for
principal, premium, or interest, however, 'shall not be impaired or affected without the
consent of such holder'. After payment of all obligations, the Trustee and the Paying
Agent were required to return to Petrohawk any excess money upon request. The language
of the Indenture dictates that the funds be held 'in trust'. Moreover, funds held by a trustee
or paying agent for the purpose of paying principal or interest to noteholders 'obtain the
character of trust funds'... Once the funds were deposited to be held in trust for the
purpose of paying the Noteholders, Petrohawk no longer had control over the funds...
Petrohawk claims that the cases cited are inapposite because they arise in the context of
attachment. It is unclear why the heightened standard of attachment should matter, where
the ultimate issue is the question of ownership. What is important is whether there was an
unambiguous intention to create a trust in the underlying Indenture. The language of the
Indenture shows a clear intent to place the funds in a trust and have the funds applied to
the specific purpose of making interest payments to Noteholders. Despite Petrohawk's
conclusory claims of ownership, once it deposited the funds with Bank of New York, it
relinquished control over the funds and cannot claim ownership of the funds.

16. Messrs Fellas and Egul exhibit to their opinion of 24 May 2012 the documentation that was before the
court in the Petrohawk case and state that, in their opinion, the court's decision in this case was "fact
specific". They then identify the following four factors in the instant case which they say support the
argument that the deposit of funds for payment of interest under the FAA does not create a trust.

(1) The provision in section 9(f) of the FAA that the fiscal agent is not required to
segregate funds, which arguably suggests that Gabon holds a general account at CBL
creating the relationship of debtor/creditor and not a relationship of trust.

(2) The fact that the deposit is not explicitly made irrevocable, a feature that they say
distinguishes the instant case from the Petrohawk case.
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18.
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20.

(3) The provision in section 9(h) of the FAA that there are no implied obligations imposed
on the fiscal agent, from which it appears that Gabon would continue to be liable under its
obligations to Noteholders if the fiscal agent failed to pay interest due on the Notes.

(4) In contrast to the position in Petrohawk, the lack of an express provision in the FAA
and the Prospectus that Gabon's deposit of funds with the fiscal agent will satisfy its
obligations to the Noteholders.

Messrs Fellas and Egul then go on to list the following five factors which might be
argued to be suggestive of a trust.

(1) The Prospectus at page 76 (section 10 of the Terms and Conditions of the
Notes) provides that any money unclaimed from the fiscal agent within four
years shall be repaid to Gabon, which allows for the argument that Gabon has
no right to repayment until this contingency occurs.

(2) The Prospectus at page 80 (section 14 of the Terms and Conditions of the
Notes) states that: "[t]he Fiscal Agent and the other agents are agents of the
Republic and none of them is a trustee or fiduciary for any of the holders of
the Notes ‘except in the limited circumstances expressly provided for in the
Fiscal Agency Agreement’.” [Emphasis supplied](3) Section 4 of the FAA
provides that Gabon "shall provide the Fiscal Agent in immediately available
funds such amount in US dollars as is necessary to make a payment of any
interest on the notes which shall be due and the Republic hereby authorises
and directs the Fiscal Agent from funds so provided to it, to make or cause to
be made payment of interest on the Notes." [Emphasis supplied]

(4) Section 4 of the FAA further states that "Payment of interest on the Notes shall be
made in the manner set forth in the Notes. The Fiscal Agent shall not be bound to make
payment until it is satisfied that full payment has been received from the Republic", which
language allows for the argument that once Gabon has made full payment to the Fiscal
Agent, the Fiscal Agent is bound to transfer that payment to the Noteholders and that such
payment cannot be used for any other purpose.

(5) The words "except that all funds held by such agent shall be held in trust by such agent
and applied as set forth herein in the Notes" in section 9(b) of the FAA.

In conclusion, Messrs Fellas and Egul say in this first opinion that the factors against the existence of
a trust should lead the court in New York to hold that the presumption under New York law that
a deposit for a particular purpose does not create a trust is not displaced on the facts of the instant case.

CBL rely on an opinion given by Mr John F Baughman, a partner in the New York firm of Paul Weiss
Rifkind Wharton & Garrison LLP, in a letter dated 10 June. In his opinion, Mr Baughman states that

a trust is a contractual statement and it is a basic principle of contractual interpretation in New York
that where the language of a contract is unambiguous, extrinsic evidence cannot be considered. Where,
however, the language is ambiguous, the court will look at the words and conduct of the parties,
including in a case involving money held in a bank account, the following factors: (i) the language of
any governing documents; (ii) whether the account was segregated; (iii), whether the depositor ever
draws on the account; (iv), whether any funds were ever returned to the depositor or if a request of
such return was ever made; (v) whether the depositor earned interest on the account; and (vi), any
other relevant course of conduct.

In Mr Baughman's view, the language of section 9(b) clearly and unambiguously creates a trust over
money paid by Gabon to CBL for the making of payments under the FAA. Even if the language of
section 9(b) were not found to be dispositive, he is of the opinion that there are two factors weighing in
favour of a trust. First, the funds are segregated in the sense that they are placed exclusively with other
funds from which US dollar denominated bond payments are to have been made from London.
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Second, Gabon does not receive interest on this account which is additional evidence that it does not
retain an ownership interest in the funds.

Mr Baughman goes on to make a number of comments on Messrs Fellas and Egul's opinion letter of
24 May 2012. He notes that the court in Petrohawk did not consider the issue of irrevocability and
goes on to say that the context makes it clear in the instant case that revocability is not contemplated
by the parties since there is no provision in the FAA providing for a means for Gabon to withdraw
money paid into the account of CBL. And CBL is directed, in Section 4 of the FAA, to make or cause
to be made payments to Noteholders out of funds provided by Gabon and is not bound to make such
payment until it is satisfied that full payment has been received from Gabon.

Mr Baughman also observes that the court in Petrohawk did not rely on any provision that payment to
the bondholders was completed upon the money being deposited by the issuer.

Messrs Fellas and Egul produced a lengthy responsive opinion in a letter dated 13 June 2012. In this
document they maintain that because the language in Section 9(b) relied on by CBL as creating a trust
comes in an exception to the preceding declaration that each of the agents does not assume any
obligation or relationship of agency or trust for or with any of the owners or holders of the Notes,
Section 9(b) is ambiguous and, accordingly extrinsic evidence developed through disclosure and
testimony would be admitted by a New York court in construing the FAA, including the drafting
history of the agreement, the parties' course of conduct and industry practice.

Indeed, Messrs Fellas and Egul go further, stating that even if there were an unambiguous reference to
the creation of a trust in favour of the Noteholders, that would not be dispositive because it has long
been settled under New York law that the use of the words "in trust", or their equivalent, is not
dispositive and will not necessarily give rise to the creation of a trust. Instead, the nature of the account
in which the deposited funds are held depends on the rights and obligations intended by the parties. As
illustrative of this point, they cite the case of Surrey Strathmore Corp v Dollar Sav Bank of New York,
36 NY2d 173, a decision of the New York Court of Appeals. Here a corporate mortgagor brought
action against a bank acting as a mortgagee for an accounting of payments received on the mortgage
tax account, together with income earned thereon, and for judgment against the mortgagee for all
interest/income earned. The mortgage document contained an agreement that the mortgagor would
make payments to the mortgagee for real estate taxes on the mortgaged premises whereupon the
mortgagee shall "hold such monthly payments in trust to apply the same against such taxes when due".
In denying the mortgagor's request for a trust accounting, the New York Court of Appeals said:

"In the circumstances of the relationship between these parties it does not advance our
inquiry into the determination of the rights of the mortgagor or of the obligations of the
mortgagee to proceed in reliance on categorical concepts suggested by such labels as
'trust’, 'agency’, 'escrow’, 'debtor-creditor’, for it must be evident that the relationship here
does not fall essentially under any one of such classical headings or any identifiable
combination of them. Reasoning predicated on such concepts would accordingly be
untrustworthy. We cannot, for instance, ground any conclusion on the use of the words 'in
trust' in this particular mortgage clause. Resolution of the issues must depend rather on
what rights and obligations the parties are found to have intended to create as manifested
by the words they used in their written agreement, with parol evidence admissible to
clarify ambiguities, if any, under recognised canons of construction." (p.176)

"We observe that the written expression of the agreement of the parties contains no
explicit provision, one way or the other, with respect to payment of interest or earnings on
the tax payments. The payment of interest or earnings was not indispensible to effectuate
the objectives of the mortgage agreement and there is no other provision of the written
instrument from which it may be inferred that the parties intended that there be payment
of interest or earnings. Indeed, from the parties' silence the inference may be drawn that
no such payment was intended. Even the canon of construction that a written instrument is
to be interpreted against the party responsible for its draftsmanship cannot be employed
conclusively to fill hiatuses in the instrument or to supply terms as to which the parties
themselves omitted to make any provision. There being no express agreement of the
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parties and no predicate for any inference that such an agreement was intended, we
conclude that this mortgagor is not entitled to the relief it now seeks." (p.179)

25. Citing In re Ames Department Store, 274 BR 600, a decision of the US Bankruptcy Court (S.D.N.Y.),
Messrs Fellas and Egul also repeat the point made in their first opinion that, whether funds are
required to be segregated is a material indicium of the parties' intent to create a trust. Here, a store
entered into an agreement with one of its vendors whereby the vendor would sell its goods at the store,
the store would collect the sales proceeds and, according to the parties' contract, hold such proceeds in
trust for the vendor until such time they are paid over to the vendor. The agreement did not require the
store to segregate the vendor's proceeds and, in fact, the store collected the proceeds through its own
cash registers and maintained the funds in its general accounts along with the proceeds of sales from
other vendors and used the funds to settle its own accounts. The store filed for bankruptcy and the
vendor sought to recover payment due for sold goods, asserting that its sales proceeds were to be kept
in trust and thus were not part of the bankrupt estate. The court found that notwithstanding the
contractual language which stated that the proceeds should be kept "in trust", the claim of trust was
defeated. Amongst the observations made by the court when giving judgment were the following:

"Plaintiff acknowledges that the relationship between contracting parties must be
determined by its real character rather than by the form the parties have given it where the
public interests or the rights of third parties are involved." (p.615) (Amongst the cases
cited is Pan American Airways v Shulman Transport).

Taken together, the authorities relied on by the court in Shulman suggest that principles of
fairness and equity can override the express terms of an agreement in a bankruptcy case
where there are indicia of a contrary understanding". (Pp. 615-616)

It is firmly established that if a recipient of funds is not prohibited from using the funds as
his own and the recipient is not prohibited from commingling the funds with his own
monies, a debtor-creditor relationship, not a trust relationship, exists. (p.623)

In New York, if there is no distinct trust fund but merely a general obligation to ultimately
pay a sum of money, then there is no trust, but only a debt." (p.624)

Here, Ames has commingled the Net Sales Proceeds with all other proceeds from its
stores since 1987. It is undisputed that the Agreement contained no provision that required
that Ames place the Net Sales Proceeds in a segregated bank account ... the court finds
that the parties never manifested an intent to create a true trust mechanism and therefore
Ames was not a fiduciary to LFD. (p.624)

26. Messrs Fellas and Egul also cite another bankruptcy case to similar effect, /n re Black & Geddes,
35 BR 830.

27. It is common ground that whether the funds paid to CBL for payment out to the Noteholders are held
on trust by CBL for the benefit of the Noteholders depends on the intention of the parties to the FAA,
Gabon and CBL, which in turn requires a consideration of the rights and obligations intended by the
parties. In my opinion, the wording of Section 9(b) of the FAA, construed in the light of the FAA as
a whole, is unambiguous. I reject the submission that an ambiguity arises in light of (i) the fact the
words relied on by CBL appear as an exception to the previously stated declaration that each of the
agents, in acting under the FAA, is acting solely as agent of Gabon and does not assume any obligation
or relationship of agency or trust for or with any of the owners or noteholders; and/or (ii) Section 9(f)
which relieves CBL of any obligation to segregate the funds, except as may be required by law; and/or,
(i11) the certification process provided for in section 9(g) of the FAA. On the contrary, I am of the view
that it is open to the court on the material before it to conclude, as I do, that under Section 9(b) it is
plain that CBL agrees with Gabon that all funds held by it for the payment of principal and any interest
on the notes shall be held in trust and applied as set forth in the FAA and in the notes.

28. It follows, in my opinion, that this is not a case where under the law of New York extrinsic evidence
would be admissible on the issue of how section 9(b) is to be construed. As I read the opinions of the
New York law experts, the absence of an obligation to hold funds in a segregated account is an
indicium of intention but it is not a necessary precondition to the finding that a trust is constituted
pursuant to the agreement of the parties, for otherwise the court in Petrohawk would have paid some
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attention as to whether the funds were to be kept segregated, which it did not. The evidence before the
court shows that the funds are held separately from CBL's funds in an omnibus ledger account
containing monies received for the purpose of making payments due on dollar denominated notes and
bonds. This is not full segregation but it is machinery quite different from the situation that obtained in
Ames which, like Black & Geddes, was a bankruptcy case where the court took a particular approach
conditioned by the fact that the rights of third party creditors were vitally involved.

29. Accordingly, for the reasons I've given, I find that there is no good arguable case that Gabon has
a proprietary interest in funds transferred to CBL for payment to noteholders under the FAA, and it
follows that CBL's application for an amendment to the freezing order succeeds.
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Sir Ross Cranston :
Introduction

1. This is an application by the claimant, KUFPEC Singapore Holding Ltd, a Cayman Islands company,
for an interim injunction pursuant to CPR, r.25.1(1)(a) and/or r.25.1.1(¢c)(1). If granted, the interim
injunction would prevent the release to the first defendant, Sanderson Capital Resources Limited, a
BVI company, of sums in an escrow account held by the second defendant, Citibank, N.A., London
Branch ("Citibank"), unless the credit balance exceeds US$12 million and/or for those sums to be
preserved on an interim basis until judgment or further order.

Background
The SPAs

2. The escrow account was created as a result of an escrow agreement between the claimant, the first
defendant and Citibank as parties. It was to facilitate payments under two share sale and purchase
agreements dated 17 January 2013.

3. The first sale purchase agreement ("SPA1") was between the claimant as purchaser and First Pacific
(Asia) Pte Ltd ("First Pacific"), a Samoan company, as seller. The shares were in a company Risco
Energy Pte Ltd. The definition of "Relevant Claim" is a claim

"by the [claimant] under or in connection with this Agreement, in respect of any of the
Warranties (including, subject to Clauses 5.4.4 and 5.4.5, any Tax Claims) or indemnities
or any other agreement entered into pursuant to this Agreement but not any claim or
liability arising due to the Post Closing Adjustment."

Clause 5.9 reads:

"No breach of this Agreement or any circumstances which may give rise to a Relevant
Claim, which in either case is capable of remedy, shall entitle the [claimant] to damages or
payment of any other amounts unless [First Pacific] is given thirty (30) Business Days in
which to remedy such breach or circumstances."

4. The second agreement ("SPA2") was between the claimant as purchaser and the first defendant as
seller. The shares were in a company Summerhill Capital Resources Ltd. The first defendant is an
affiliate of First Pacific. The definition of "Relevant Claim" in SPA2 is a claim

"under or in connection with this Agreement, including in respect of any of the Warranties
(including, subject to Clauses 5.4.4 and 5.4.5, any Tax Claims) or indemnities or any other
agreement entered into pursuant to this Agreement but not any claim or liability arising
due to the Post Closing Adjustment (as defined in [SPA1])".

5. The transfer of shares provided for under both SPAs involved indirect transfers of participating
interests in Indonesian oil and gas, which give rise to liability for Indonesian transfer tax, Indonesian
branch profit tax and penalties if the taxes are overdue.

6. Disputes arising out of both SPAs were subject to arbitration in Singapore under the ICC Rules of
Arbitration.

7. There was a side letter of the same date as the SPAs, 17 January 2013, in which First Pacific and the
first defendant agreed that they had joint and several liability in relation to any Relevant Claim under

either SPA.

The escrow agreement

8. The following month after the SPAs were agreed, on 19 February 2013, the first defendant, the
claimant, and Citibank entered into the escrow agreement. (First Pacific is not a party to the escrow
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agreement.) Under it US$46 million was deposited in the escrow account as the retention amount. The
recitals record entry of the two SPAs (recitals A&B); that First Pacific had authorised payment of the
sums owed to it into the escrow account for the first defendant, for release in accordance with the
terms of the escrow agreement (recital C); that in order to facilitate payment mechanics under both
SPAs, the first defendant and claimant had requested the escrow agent to open and operate an escrow
agreement in accordance with its terms (recital D); and that under SPA2, the first defendant and
claimant had agreed certain arrangements relating to the release of the retention sum from the escrow
account, which arrangements were set out in Schedule 4 of the escrow agreement "for the Escrow
Agent's reference only" (recital E).

9. The definitions in clause 1 include "Underlying Agreements", meaning SPA1 and SPA2. There is no
definition of "Relevant Claim".

10. Clause 2 provides that the first defendant and the claimant designate and appoint Citibank to act as
their escrow agent, and that Citibank accepts that designation and appointment "in accordance with
and limited to the terms and conditions of this Agreement". Under clause 3.5, the first defendant and
the claimant undertake that any instructions - defined as any payment instruction or other instruction
which Citibank is entitled to rely on for the purposes of the agreement — will be given "only in
accordance with the terms of this Agreement..."

11. Clause 5 of the agreement governs the obligations of Citibank as to the operation of the account and
the release of this amount to the seller. Clause 5.1 (a) obliges Citibank to make payments under
payment instructions when both parties agree. Clause 5.1 (b) obliges Citibank to make payment
pursuant to

"an order, judgement, award, decision or decree determining the entitlement of the
[claimant], the [first defendant], or any other person to the Escrow Amount or any portion
thereof™.

Clause 5.1(b) goes on to provide that in Citibank's sole discretion, the order etc. is to be accompanied
by a legal opinion satisfactory to it confirming the effect of the order etc., and that it represents "a final
adjudication of the rights of the parties by a court or tribunal of competent jurisdiction" and that there
has been no appeal. Clause 5.1(c) is "subject to paragraphs (a) and (b)", and provides for the automatic
release of the sums in the escrow account according to the table set out in the paragraph. Clause 5.1(c)
(i1) contains a proviso, that automatic payments are suspended where the claimant

"serves a 'stop notice' (a Stop Notice) substantially in the form set out in Schedule 1 Part B
(Form of Stop Notice) that a "Relevant Claim" has been brought under the Underlying
Agreements...until [Citibank] receives a Payment Instruction requesting [it] to continue
with such automatic payments."

12. Clause 6 states that the agreement sets forth all Citibank's duties, and Citibank shall not be bound by
and be deemed not to have notice of the provisions of the SPAs or any other agreement the first
defendant and claimant enter into, and no duties or obligations are to be implied. Clause 11.4 is an
entire agreement clause, under which the first defendant and claimant acknowledge the existence of
the SPAs and agree that as between them, but not Citibank, they continue to apply.

13. The escrow agreement is governed by English law and disputes arising out of it are subject to the
exclusive jurisdiction of the English courts.

14. Schedule 1 sets out the form of payment instruction and form of stop notice. The form of stop notice
states:

"You are instructed to [cease/reduce] automatic payments of portions of the Retention
Amount pursuant to clause [5.1(c)(ii)] of the Escrow Agreement as a "Relevant Claim"
has been brought under the Underlying Agreement ..."

15. Schedule 4, which reproduces Schedule 7 to SPA2, is headed "Arrangements relating to the retention
sum". Its opening words are that the provisions are for information purposes only, and that capitalised
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terms not otherwise defined in it have the meaning given to them in SPA2. Paragraph 5 reads:

"If before the end of a Suspension Period, the [claimant] notifies [the first defendant] of
any further claim(s) under the provisions of this Agreement and/or [SPA 1], the
Suspension Period will continue until such further claim(s) is either Settled or Resolved
provided that there remains an Insufficiency."

16. On 25 February 2015, the claimant sent a stop notice to Citibank under clause 5.1(c)(ii1) of the escrow
agreement instructing it to cease automatic payments

"as a Relevant Claim has been brought under the Underlying Agreement"
in respect of Indonesian taxes, penalties and interest arising out of the SPAs.
The arbitration award

17. Meanwhile, in early August 2015, First Pacific had initiated arbitration proceedings against the
claimant under SPA1. Essentially the issue was whether certain indemnity provisions in SPA1 had
been engaged in respect of certain Indonesian taxes and whether First Pacific had an obligation to file
tax returns with the Indonesian tax authorities. The arbitration was bifurcated with the first phase
relating to liability, the second to damages.

18. There was a hearing. In December 2016 the parties were informed that the Tribunal had extended the
time limit for rendering the award until 3 March 2016 and had submitted its draft award to the ICC for
approval.

19. On 9 March this year, the Tribunal published a partial award on Phase 1. The Tribunal found that First
Pacific had no liability to indemnify the claimant under SPA1 (para. 432(a)-(b)). The claimant was
ordered at paragraph 432(c) of the Award to

"withdraw its Stop Notice dated 24th February 2015 and procure that its Authorised
Representative ... signs a Payment Instruction ... directing [Citibank] to release the entire
balance of the Escrow Account to [the first defendant]".

20. The Tribunal also found that First Pacific had breached paragraph 2(a)(i)(y) of Schedule 13 to SPA1 in
failing to report to the Indonesian tax authorities on the value of the participating interests being
transferred to the claimant (paras. 376/432(d)). (The Tribunal accepted the claimant's submission that
its damages claim in this regard was not a Relevant Claim under the agreement (para. 367)). However,
the Tribunal found that the claimant had failed to give First Pacific notice under clause 5.9 of SPA1 of
30 business days to remedy that breach. "The consequence, if any, of failing thus to act as required by
clause 5.9 will be addressed in the Second Phase" (paras. 391/432(d)).

21. There was no application to set aside the partial award.
The December 2016 stop notice, Citibank and the Tribunal's rulings

22. On 28 December 2016, the claimant had sent Citibank a further stop notice. This was said to be
provided "pursuant to clause 5.1(b) and/or clause 5.1 (c)(ii) of the Escrow Agreement". It instructed
the bank to cease automatic payments under clause 5.1(b)

"as further claims have been brought by [the claimant] against [First Pacific] under SPA1
in addition to the 'Relevant Claim' made by [the claimant] against First Pacific under
SPA1 as described in the stop notice dated 24 February 2015."

The stop notice described the further claims against First Pacific as a claim for damages arising from
First Pacific's breach of its obligations under paragraph 2(a)(i)(y) of Schedule 13 to SPA1 ("the

claimant's damages claims") and a claim under a tax indemnity given in Clause 9 of SPA 1 in respect
of certain penalty interest ("the tax indemnity claim"). There was no claim against the first defendant.
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30.

31.

On 13 April 2017 Citibank informed the parties that it proposed to take legal advice in respect of the
conflicting instructions it had received. Both the claimant and first defendant made submissions
through their legal advisers to Citibank. On 11 September 2017 counsel appointed by the bank, Mr
Lenon QC, gave his opinion that the Tribunal had made a final adjudication on the matter.

On 10 July 2017 the Tribunal ruled on the claimant's application for an interpretation of the March
award as regards its finding on clause 5.9 of SPA1. The claimant had submitted that it had sent a letter
dated 8 July 2015, which was an express written request that the claimant remedy breach of paragraph
2(a)(1)(y) of Schedule 13 of SPA1. The Tribunal concluded that to interpret the award in such a way as
to rely on the letter to prove that the claimant had complied with clause 5.9 would be equivalent to
requesting the Tribunal to reconsider a finding because of a new argument. That was impermissible.
The Tribunal noted that it "has not issued its final award" and there would be a second phase in which
additional issues could be addressed, provided that they complied with the rules of the arbitration.

On 14 July 2017 the Tribunal issued Procedural Note No 10 regarding applications by First Pacific to
amend the terms of reference of the arbitration to include whether the Tribunal's ruling on clause 5.9 of
SPA1 precluded the claimant's damages claim, whether the claimant should be ordered forthwith to
withdraw the December stop notice, and whether the claimant should be ordered to sigh a payment
instruction directing Citibank to release the entire balance in the escrow account to the first defendant.
The Tribunal ruled that these matters should be dealt with within the second phase of the arbitration.
They raised complex legal and jurisdictional issues involving both new facts not brought to light until
after the partial award and issues falling within the second phase.

On 13 September 2017 Citibank said that it would release the balance of the escrow account to the
defendant on 19 September 2017. The parties sensibly agreed to amend that until 6 November 2017,
given the date of the present hearing.

The parties have compromised the tax indemnity claim contained in the December 2016 stop notice.
Phase 2 of the arbitration, the claimant's damages claim, is to be heard in March next year.
The claimant's case

The claimant advanced its case for the interim order to preserve the status quo pending trial. In the
underlying proceedings in this case the claimant seeks a declaration that under clause 5 of the escrow
agreement Citibank must not pay the sums in the escrow account to the first defendant until its
damages claim, which forms the subject of the December 2016 stop notice, is settled or resolved.
Without an interim order, the claimant contended, the underlying action will effectively be over. The
approximately US$12m in the account is effectively security for the second, the damages phase, of the
arbitration. First Pacific would benefit from its own wrongdoing in failing to report to the Indonesian
tax authorities, and would effectively be allowed to walk away without paying, even if the Tribunal
were to assess damages against it.

The claimant submitted that in line with American Cyanamid v Ethicon Ltd [1975] AC 396 there is a
serious issue to be tried and the balance of convenience was in its favour. Damages would not be an
adequate remedy since the first defendant is a BVI company and is unlikely to have any significant
assets against which any claims for damages would bite. Phase 2 of the arbitration would become
academic since First Pacific is a US$2 Samoan company that is unlikely to have any significant assets.
By contrast, the first defendant would be adequately compensated by the interest accruing in the
escrow account, and the claimant was prepared to give an undertaking to pay damages to the
Defendants if its claims are dismissed and the injunction is found to have caused loss to the
defendants. The balance of convenience was firmly in favour of the claimant's application.

As to the serious issue to be tried, the claimant contended first, that there was a serious issue to be tried
as to whether its damages claim is a "Relevant Claim" under the escrow agreement. The Tribunal's
decision to the contrary was under SPA1, but under SPA2 "Relevant Claim" is defined more widely
given the clauses in SPA2. The claimant's damages claim is therefore caught.
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32. Alternatively, the claimant submitted, the reference to "Relevant Claim" in clause 5.1(c)(ii), when
construed against the relevant factual matrix and commercial context, is to be given a broader
interpretation than its definition in SPA1 to encompass other claims under that agreement. The
meaning is informed by, and takes its context from, Schedule 4 to the escrow agreement, which uses
language which is couched in broader terms, referring in paragraph 5 as it does to "any further claim"
under the SPAs. "Further claim" is of sufficiently broad import to cover "any" claims under SPAI,
including the damages claim. There would have been no need specifically to exclude a claim or
liability arising due to the Post Closing Adjustment, as defined in SPA1, if all SPA1 claims were
excluded. The Relevant Claim issue forms part of the serious questions to be tried.

33. As a secondary argument, the claimant's case was that clause 5.1(b) is subject to clause 5.1(c)(ii),
notwithstanding the opening words of clause 5.1(c). In its submission, the phrase "subject to" is similar
in purpose and meaning to "provided that" appearing before paragraphs (i) to (iii) of that clause. In
other words they establish exceptions to the automatic scheduled payments in the table in clause
5.1(c). Clauses 5.1(b) and 5.1(c), construed holistically, establish an order of precedence, by reference
to which payments out of the escrow account are made. Thus until there is a final adjudication on its
damages claim the automatic payments continue to be suspended. On the claimant's case its approach
derives force from paragraph 5 of Schedule 4 to the escrow agreement, which as a result of clause
1.2(g) is part of the agreement. The deeming provision in clause 6.1(b) cannot apply to it since
Citibank actually has notice of it. The schedule thus forms part of the relevant factual matrix available
to the parties against which, under Arnold v Britton [2015] AC 1619, [2015] UKSC 36, clause 5.1 is to
be construed.

34. Thirdly, the claimant submitted, there has not yet been a final adjudication within the meaning of
clause 5.1(b) of the escrow agreement of the rights of the parties submitted for arbitration. When
considered holistically, a final adjudication is required by the first part of the clause, since that is what
any legal opinion obtained under its second part must attest to. As indicated by the Tribunal's
interpretation decision of 10 July 2017 and its Procedural Order No 10 there are still substantive issues
for the Tribunal to decide.

Discussion

35. In my view it is clear that a precondition to a stop notice under the escrow agreement is a Relevant
Claim. That is what Clause 5.1(c)(ii) of the escrow agreement provides - that a "Relevant Claim" has
been brought "under the Underlying Agreements". That is also the wording in the contractual stop
notice in Schedule 1 to the agreement; Citibank is instructed to cease or reduce automatic payments
"as a 'Relevant Claim' has been brought under the Underlying Agreement ..." There is no way that so
unambiguous a precondition, a Relevant Claim, can be interpreted to mean any further claims under
the agreements such as the claimant's damages claim. No reasonable reader of the escrow agreement at
the time it was executed would understand Relevant Claim to mean any claim under SPA1 and that
claims other than Relevant Claims as defined in the Underlying Agreement can form the basis of a
Stop Notice under the escrow agreement.

36. Reference to the factual matrix, or invoking a notion of a holistic reading of the escrow agreement,
cannot confer transformative power on Schedule 4 over such very clear words. As Lord Neuberger
said in Arnold v Britton [2015] AC 1619, [2015] UKSC 36, "the meaning is most obviously to be
gleaned from the language of the provision", and "the clearer the natural meaning the more difficult it
is to justify departing from" [17]-[18]. Not unexpectedly with agreements for banks performing the
limited role of escrow agent, time and again this escrow agreement makes clear that Citibank's
obligations are limited to the terms and conditions of the agreement (recitals C-E, clauses 2. 3.5, 6,
11.4), not to any agreement to which it was not a party such as Schedule 4, which as Schedule 7 to
SPA2 was an agreement before its involvement. Although Schedule 4 is part of the agreement, recital
E makes clear that it is for the bank's reference only, and that is also the clear message of Schedule 4's
opening words. In short I simply cannot see any basis for the wider words of Schedule 4 having any
role in interpreting the clear phrase, "Relevant Claim", in clause 5.1(c)(ii).

37. "Relevant Claim" is not defined in the escrow agreement, but since its context in clause 5.1(c)(i1) is a
Relevant Claim "under the Underlying Agreements", that directs reference to the term as used in the
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relevant underlying agreement, in this case SPA 1. That gains support from the form of contractual stop
notice in Schedule 1, "as a relevant claim has been brought under the Underlying Agreement..." Quite
simply the claimant's damages claim is "under or in connection with" this SPA1, not SPA2. The latter,
with its definition of Relevant Claim, has no relevance. The 2016 stop notice is founded on a claim
under SPA1 alone and its definition of Relevant Claim is what counts. The argument based on the
exclusion of liability arising from Post Closing Adjustment does not help when this, under the
agreements, is tax related.

38. In my respectful view, the Tribunal was correct in accepting the claimant's submission, at the time, that
its damages claim was not a Relevant Claim under SPA1. Indeed, the claimant's own December 2016
stop notice did not assert that a Relevant Claim had been issued under the underlying agreement - by
contrast with its February 2015 stop notice - and simply referred to further claims. (One of these
claims was a Relevant Claim, the tax indemnity claim, but that has been compromised.) In sum, I fail
to see how the damages claim can be a Relevant Claim within the definition of that term in SPA1.
There is no serious issue to be tried.

39. So, too, with the claimant's secondary argument, which to my mind goes nowhere. Clause 5.1(b)
obliges Citibank to make payment pursuant to an order, judgement, award, decision or decree
determining the entitlement of the parties to sums in the account. Here there is the Tribunal's order.
Citibank's obligation to make payments automatically set out in the table in Clause 5.1(c) is subject to
any such order in clause 5.1(b). In no way can clause 5.1(b) be regarded as an exception to the
automatic payments provided for in Clause 5.1(c). Rather, it is clear from its introductory words that
Clause 5.1(c) is subject to the previous sub-clauses of Clause 5.1. In other words, the automatic
payments schedule is overridden by an agreed payment order (Clause 5 (a)) and by any order,
judgement, award, decision or decree as to the entitlement of the parties, or others, to the amount
(Clause 5 (b)). In no way can it be said that Clause 5 (b) is a proviso to Clause 5 (c). There is no
serious issue to be tried.

40. In my view the Tribunal's has made a final adjudication. There is no serious issue to be tried in this
regard as well. The fact is that in the award in March this year the Tribunal ordered that the claimant
withdraw its February 2015 stop notice and authorised Citibank to release the balance in the escrow
account to the first defendant. In accordance with the procedure laid down in clause 5.1(b) of the
escrow agreement, there is counsel's opinion, following his consideration of submissions by the
parties, that there is a final adjudication. Admittedly there is the claimant's December 2016 Stop
Notice, based on claims which originated well before that date, and the Tribunal's Procedural Order No
10. But the award still stands and I cannot see how the December 2016 stop notice, and the claimant's
damages claim, can deprive it of its final, determinative character.

41. As a footnote to the judgment I record that the first defendant submitted that it was an abuse of process
for the claimant to advance its damages claim as a basis for interim relief when it did not refer the
December stop notice to the Tribunal, even though at that time it was in a position to do so under the
ICC rules. There is no need for me to consider the argument given my earlier conclusions. There were
also submissions before me as to whether the Tribunal's findings as to Clause 5.9 could defeat the
claimant's damages claim in Phase 2 of the arbitration. In its reply the claimant disclosed the
arguments in its Memorial for Phase 2 which, it contends, will achieve this goal. None of this is for
me; these issues are for the Tribunal. Nor do I need to consider the submissions on how any amount
retained in the escrow account is to be calculated, given different US dollar/Indonesian Rupiah
exchange rates, in light of my decision that no interim injunction is to be granted.

42. This application for an interim injunction is dismissed.
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