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Za ucasti:

V Praze dne 10. zati 2020

Ing. Lee Louda, insolvencni spravce, se sidlem Vodickova 41, 110 00
Praha 1

JUDr. Dusanem Dvotdkem, advokatem, ev. &. CAK 9714, DRV Legal, s.r.0.
advokatni kancelaf, se sidlem Hlinky 505/118, 603 00 Brno

Sprava pohledavek OKD, a.s., ICO: 268 63 154, se sidlem Stonavska 2179,
Doly, 735 06 Karvina

TomaSem Zagarem, advokatem, ev. C. CAK 08131, se sidlem 28. fijna
767/12, 110 00 Praha 1

Citibank N.A., London Branch, se sidlem Citigroup Centre, Canada Square,
Canary Wharf, Londyn, E14 5LB, Spojené kralovstvi, registra¢ni ¢islo:
BR001018

JUDr. Ing. Petrem Precechtélem, advokatem, ev. & CAK: 11109, BBH,
advokatni kancelaf, s.r.o., se sidlem Klimentska 1207/10, 110 00 Praha 1

New World Resources N.V., reg. ¢. 34239108, BR016952, FC031882, se
sidlem C/O Duff & Phelps Ltd, The Shard, 32 London Bridge Street, Londyn
SE1 9SG, Velka Britanie

JUDr. Ludkem Chvostou, advokatem, ev. & CAK 02911, White & Case
(Europe) LLP, organizac¢ni sloZka, se sidlem Na Piikopé¢ 14, 110 00 Praha 1

NWR Holdings B.V., se sidlem p/a Duff & Phelps Ltd, The Shard,
reg. €. 61294179, 32 London Bridge Street, Londyn SE1 9SG, Velka Britanie
Mgr. Davidem Ilczyszynem, advokatem, ev. ¢. CAK 04910, White & Case
(Europe) LLP, organizac¢ni slozka, se sidlem Na Ptikop¢ 14, 110 00 Praha 1

Krajské statni zastupitelstvi v Ostravé, se sidlem Na Hradbach 1836/21,
729 01 Ostrava 1

Replika Zalobce b) k vyjadreni Zalované 1 ze dne 1. zari 2020

Ptilohy: - dle textu
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BADOKH

I.

Byt do jisté miry Ize rozumét nervozité zalované 1, z které prameni jeji zbytecné expresivni
vyjadfovani, nic to vSak nemeéni na skutecnosti, Ze otazku procesni zpisobilosti ti€astnika
soud zkouma kdykoliv za trvani fizeni.

. Zalobce b) si je védom toho, 7e Zalovana 1 je pobockou zahraniéni pravnické osoby,
CITIBANK N.A., a je usazenou a registrovanou ve Spojeném kralovstvi. Neni pochyb ani
o tom, Ze zpulsobilost zahrani¢nich osob jinych nez fyzickych byt ucastnikem fizeni
v tuzemsku a procesni zptisobilost téchto osob se fidi pravnim fadem, podle n¢hoz takova
osoba vznikla.

. Zalovana 1 ovSem vychdzi z nespravné Gvahy, Ze je sama zahrani¢ni pravnickou osobu
(bod 24 vyjadrent).

II.
Rozhodné pravo

. Vznik a pravni poméry pobocky pravnické osoby, je nutné posoudit podle stejného prava,
jakym se fidi status pravnické osoby, o jejiz pobocku jde, a nikoliv podle anglického préava,
jak se domnivé zalovana 1.

. Podle ¢asti A bod 1 zadosti CITIBANK N.A. o registraci pobocky (zalované 1) podané
britskému rejstitku  spole¢nosti, rozhodnym pravem upravujicim pravni poméry
CITIBANK N.A. je National Bank Act of the United States of America (dale jen ,,zdkon o
narodni bance*) neboli federalni pravo Spojenych statid americkych. Ustanoveni sekce 25
zminéného zdkona normuje, Ze narodni bankovni asociace s urCitou vysi kapitalu je
s povolenim Federal Reserve Board (centrdlni banka) a za ji stanovenych podminek
opravnéna ziidit pobocku v zahraniéi.

Podle ¢l. VI odst. 1 (Establishment) stanov (By-Laws) CITIBANK N.A. G¢innych v dobé
vzniku zalované 1 a jeji registrace mohla Citibank N.A. zfizovat pobocky v zahrani¢i
s omezenimi piipadné plynoucimi z pravniho tadu. Podle ¢l. VI odst. 2 (Management)
stanov zalezitosti zahrani¢ni pobocky jsou vykonavany pod bezprostiednim dohledem a
kontrolou ur¢eného vedouciho pracovnika a podle jim vyhlaSenych pravidel a regulaci.
Ustanoveni ¢l. VI odst. 4 stanov (Books, Reports and Fiscal Periods) uklada vedoucimu
pracovnikovi nebo jiné k tomu zmocnéné osobé ,drzet ucetni knihy, které maji byt
kdykoliv ptredloZeny k inspekci Asociaci [rozumi se CITIBANK N.A.] a ,,promptné
ozndmit Asociaci vSechny obchody Asociace provedené...pobockami“. Podle bodu
druhého zakladatelské listiny (4rticles of Association) je pak obchodni ¢innost CITIBANK
N.A. provadéna ustiedim a legalné zalozenymi pobockami.

Z toho je patrné, Ze poboCka CITIBANK N.A. usazend ve Spojeném kralovstvi neni
pravnickou osobou, ale umisténim majetku (obchodnim usazenim) této banky (pravnické
osoby) do jiného statu, nez je ustfedi banky. Pobocka hospodaii s majetkem banky a
obchody provedené pobockou jdou k tizi nebo ve prospéch banky.

Ostatné, to, ze pobocka zahranicni banky ve Spojeném kréalovstvi neni pravnickou osobou,
potvrzuje i britskd centrdlni banka (Bank of England), kterd prostfednictvim zvlastniho
ufadu, Prudential Regulation Authority, vykonava dohled nad bankami a pobockami bank
pusobicimi ve Spojeném kralovstvi. Podle bodu 2.1 a 2.3 tzv. Prohléseni o dohledu SS 1/18
z btezna 2018, dcetind spolecnost (subsidiary) zahrani¢ni banky je britskou pravnickou
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10.

11.

12.

osobou, zatimco pobocka (branch) zahrani¢ni banky umisténa ve Spojeném kralovstvi je
soucasti pravnicke osoby inkorporované mimo Spojené kralovstvi, pravnickou osobou tedy
neni.

Diikaz:

- titulni strana zadosti CITIBANK N.A. o registraci pobocky spolu s vynatky ze
zakladatelské listiny a stanov CITIBANK N.A. pfilozenymi k Zadosti (ptiloha ¢. 1)
dohledatelné na:
https://beta.companieshouse.gov.uk/company/FC001835/filing-history?page=9

- vynatek z tisku Senatu USA ¢. 216, Sesté funkéni obdobi, druhé schiize, 1919, (ptiloha
¢. 2) dohledatelné na:
https://fraser.stlouisfed.org/files/docs/historical/congressional/192002sen_nbact.pdf

- vynatek z ProhlaSeni o dohledu SSD 1/18Informativni sdéleni Prudential Regulation
Authority (pfiloha ¢. 3) dohledatelné na:
https://www.bankofengland.co.uk/-/media/boe/files/prudential-
regulation/supervisory-
statement/2018/ss118.pdf?la=en&hash=84COAOECDD64B6C75C96A3C368F6EEQS
086274E3

I1I.

Registrace pobocky v rejstiiku spolecnosti

Vytvoteni poboc¢ky, podobné jako zaloZeni dcefiné spolecnosti, je jednou z moznosti
(forem), jak se muze zahrani¢ni spolecnost usadit ve Spojeném kralovstvi za ucelem
podnikani. Spojené kréalovstvi jako Clensky stait EU pfitom implementovala evropské
pravo, které v souvislosti s usazovanim sleduje hlavné ochranu tietich osob jednajicich se
zahrani¢ni spolec¢nosti prostfednictvim jeji pobocky, a to zvetfejiiovanim prislusnych tidaji
o pobocce a soucasné o spolecnosti v obchodnim rejstiiku ¢lenskych statt EU (srov. uvodni
ustanoveni Jedenacté smérnice Rady ze dne 21. prosince 1989, ¢. 89/666/EHS,
o zvefejiiovani pobocek vytvorenych v ¢lenském staté nékterymi formami spole¢nosti
fidicich se pravem jiného ¢lenského statu).

Pro dosazeni cili pravni upravy a pro zamezeni jakékoli diskriminace na zakladé zemée
puvodu spolecnosti, se Jedenadctd smérnice vztahuje také na pobocky usazené ve statech
EU a vytvotfené srovnatelnymi spole¢nostmi fidicimi se pradvem neclenského statu EU,
tj. 1 americkych spole¢nosti. Pravni forma CITIBANK N.A. je ,,incorporated with limited
liability*, coZ je stejna forma spolec¢nosti, jakou znd i anglické pravo (srov. ¢l. 1 Prvni
smérnice Rady ze dne 9. biezna 1968, ¢. 68/151/EHS); jde o spolecnost jejiz zakladni
kapital je rozvrzen na urcity pocet akcii a spolecnici neodpovidaji za dluhy spolecnosti.

Podle ¢l. 7 a nasl. Jedendcté smérnice, mezi zvefejiiované listiny a udaje tykajici se
pobocek vytvofenych v Clenském staté spole¢nostmi, které se netfidi pravem clenského
statu, ale které maji pravni formu srovnatelnou s pravnimi formami uvedenymi v Prvni
smérnici, patfi jmenovani, ukonfeni funkce a totoZnost osob, které jsou opravnény
zastupovat spolecnost (nikoliv tedy pobocku) vici tretim osobam a v soudnich fizenich
jako statutarni organ nebo ¢len takového organu nebo jako staly zastupce spolecnosti pro
¢innosti pobocky.

Spojené kralovstvi naposledy implementovalo tuto Gpravu v ¢asti 2 oddil 7 odstavec 1
pism. f) az h) Regulace 2009, ¢. 1801, ucinné od 1. fijna 2009 (The Overseas Companies
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13.

14.

15.

16.

17.

Regulations 2009) vydané k provedeni zdkona o spole¢nostech 2006 (Companies Act
2006). Pod pojem “establishment” Regulace 2009 zahrnuje i pobocku (branch) s tim, ze
pro definici pobocky odkazuje na Jedenactou smérnici (¢ast 1 bod 2 Regulace 2009)

Pro uplnost je nutné uvést, Ze uprava zvetejnovani listin a udaji ohledné pobocek zavedena
Jedenéctou smérnici se nezménila ani po jejim zruSeni v roce 2017 a nahrazeni smérnici
Evropského parlamentu a Rady (EU) 2017/1132 ze dne 14. Cervna 2017 o nékterych
aspektech prava obchodnich spolecnosti (¢l. 37 a nasl.).

Lze tedy uzavfit, Ze ani registrace v britském rejstiiku spolecnosti nemohla ucinit a
neucinila z pobocky CITIBANK N.A. usazené ve Spojeném kralovstvi zahrani¢ni
pravnickou osobu.

Dikaz:
- Vynatek z Regulace 2009, ¢. 1801 (ptiloha €. 4)

IV.
Ostatni namitky Zalované 1

Namitka Zalované 1 zalozena na praxi anglickych soudd reprezentované dvojici rozsudk
neobstoji. Predev§im nikde zrozsudkd nelze dovodit, zda soudy slovnim spojenim
,Citibank N.A., London branch* skute¢n¢ rozumély pobocku. I kdyby tomu tak bylo,
posouzeni otazky procesni zpusobilosti pobocky americké pravnické osoby anglickym
soudem nevylucuje, aby si tuzemsky soud ucinil vlastni ivahu o procesni zplsobilosti
ucastnika fizeni za pouziti tuzemského zédkona o mezinarodnim pravu soukromém, ciziho
rozhodného prava a tuzemského procesniho prava.

Ani to, Ze zalobce a) vede fizeni proti Zalované 1 neznamend, ze Zalovand 1 tim ziskala
procesni zpusobilost ve sporu o uréeni pravosti a vyse piihlasenych pohledavek.

V.

Se shora uvedenych diivodi zalobce b) na své namitce nadale trva.

Sprava pohledavek OKD, a.s.
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CITIBANK, N.A.
CHARTER NO. 1161

Arilicles of Association
AS AMENDED EFFECT!IVE SEPTEMBER 24, 1885

FIRST. The name and title of this Association shall be Citibank, N.A.; the Association
in conjunction with its said legal name may also continue touse, asa tradename, its former
name Firat National City Bank,

SECOND. The Head Ofilce shall be in the City of Rew York, State of New York, The
general business of this Association, and its operations of diseount and deposit, shall be
conducted at its Head Office and its kugally established branches.

THIRD. The Board of Directors shall consist of such number of individuals, not. Jess
than five nor mrre than twenty-five, as from time to time shallbe determined by a majority
of the vutes to which all shareholders are at the time entitled.

FOURTH. The regular annual meeting of the shareholders for the election of directore
and the transaction of whatever other business may be brought before said meeting shall
be held at the Head Office, or such other place asthe Board of Directors may designate, ok
the day of each year specified Lherefor in the By-Laws of the Associstion, but if no eleciion
shall be held on that day it may be held on any subsequent day aceording to the provisions
of law; and all elections shall be held acrording to such lawful regulations a5 may be
preseribied by the Board of Divectors,

FIETH. The zmount of capital stock which the Association shall have aunthority to
issue is $800,600,000 divided into 40,000,000 shares of capital stock of the par value of $20
each; but the capital stoek may be increased or decreased from time totime, in accordance
with the provisions of law. No holder of shares of the capital stock shall have any preemp-
iive or preferential right of subscription to any shares of any class of steck of the
Association, whether now or hereafter authorized, or to any securities or obligaticns
convertible into or carrying any right to purchasa stock of the Association, issued or sold,
nor any right of subseription to any thereof other than such, if any, as the Board of
Directors, in its discretzon, may irom time to time determine and at suck price as the
Board of Dircetors may from time to time fix.

The Association, at any time and from time to time, may avthorize and issue debt
obligations whether or not subordisted without the prior approval of shareholders.

SIXTH. The Board of Directors {a majority of whom shall be a quorum to do business)
shall appoinc one of its members to be Chairman of the Association, who shall be the Chief
Executive Officer of th's Ansociation and who shall perform such duties a2 may be
designated by it. The Board of Plirectors shall have the power to appeint one of its
members to be President of this Association, who shall perform such duties as may be
designated by it. The Board of Direetors shall have #"1e power toappoint suchatherofficers
and employees as in its jndgment may be required {o transact the busingss af the
Assuciation.

The Board of Directons shall have the power to define the duties of the officers and
emplovees of the Association; to fix the salaries to be paid to them; to dismiss them: to
require bonds from them and to fix the penalty thereof; to regulate the manaer in which
any increase of the capital of the Assogiation shall be made; to manage and administerthe




tha absence of the Chairman and the President, the Vice Chair-
man, Chairman of the Executive Committee shall exercise the
powers and duties of the Chairman related to meetings of the
Board of Directors and the Executive Committee and at meetings
of the shareholders.

Seerion 4. Viee Chairmen. The Board of Divectors may ap-
point one or more Vice Chairmen of the Association. In the
absence of the Chairman, the President and the Vice Chairman,

Chairman of the Executive Committee, and, in the order of their
appointment to the office, the Vice Chairmen shall exercise the
powers and duties of the Chairman related to meetings of the
Board of Directors and the Executive Committee and meetings of
the sharsholders. Each Vice Chairman shall have general execu-
tive powers as well as the specific powers conferred by these By-
Laws. Each of theni shall also have such powers and duties as may
from time to time be assigned to him by the Board of Directors, the
Chairman, the President or the Vice Chairman, Chairman of the
Executive Cornmittee.

Seoron 5. The Sector Executives. The Board of Directors
may a2ppoint one or more Sector Executives of the Association.
Each Sector Executive shall have general executive powers as well
as the specific powers conferred by these By-Laws. Each of them
shall also have such further powers and duties as may from time to
time be assigned to him by the Board of Directors, the Chairman
or the President.

Section 6. Senier Executive Vice Presidents. The Board of
Directors may appoint one or more Senior Executive Vice Presi-
dents of the Association. Each Senior Executive Vice President
shall have general executive powers as well as the specific powers
conferred by these By-Laws. Each of them shall also have such
powers and duties as may from time to time be assigned to him by
the Board of Directors, the Chairman, the President, or any Vice
Chairman.
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ARTICLEYV
Domestic BRANCHES

Sectiox 1. Locetion. The Board of Directors shall have ple-
nary power to establish, to discontinue, or, from time to time to
change the location of, any domestic branch, subject to such
limitations as from time to time may be provided by law.

Secriox 2. Management. Subject to the general supervision
and control of the Board of Directors, the Chairman and the
President, the affairs of the domestic branches shall be under the
immediate supervision and control of such efficer asthe Board, the
Chairman or the President may designate and subject to cuch
rules and regulations as such officer shall promulgate from time to
time; and such officer is authorized to assign to any demestic
branch such officers, agents, and employees as he may deem
necessary to conduct the business thereof, and toreassignthem as
he may find proper.

ARTICLE VI
ForeicN BrancHES

Sectiox 1. Establishment. The Board of Directors shall have
plenary power to establish, tu discuntinue, or, from time to time,
to change the location of, any branch in a foreign country or in a
dependency of the United States of Ameriea. subject tu such
limitations as from time to time may be provided by law.

Secriox 2. Management. Subject to the general supervision
and control ef the Board of Directors, the Chairman and the
President, the affairs of the foreign branches shall be under the
immediate supervision and control of such officer as the Board, the
Chairman or the President may designate and subject to such
rules and regulations as such officer shall promulgate from time to
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time; and such officer is authorized to assign to any foreign branch
such officers, agents, and employees as he may deem necessary to
conduct the business thereof, and to reassign them as he may
find proper.

Section 3. Custody of Funds. The funds of each branch shall
be kept in the custody of the officer. manager, or other agent-in-
charge thereof, or in such depositories as he may select, subject to
the approval of such officer as may have supervision over the
foreign branches of the Association.

Secriox 4. Books, Reports, and Fiscal Periods. At each
branch, the officer, manager or other agent-in-charge thereof shall
keep or cause to be kept, full and regular books of account, which
shall at all times be open to inspection by the Association, through
its proper officers or accountants or by the proper officers of the
Government of the United States of America. All the transactions
of the Association at the several branches shall be reported
promptly to the Association by the officer, manager or other
agent-in-charge thereof. Such ¢ ficer as may have supervision over
the foreign branches of the Association, may from time to time
specify with respect to each branch the fiscal periods for ascertain-
ment or remittance of profits and, generally, for its accounting
purposes.

ARTICLE VII
Fiovciary Powers

Secriox 1. Establishment. Allfiduciary powers of the Associ-
ation shall be exercised, subject to such regulations as the Comp-
troller of the Currency shall from time to time establish, through
one or more trust departments as the Board of Directors shall
from time to time determine. Any such trust department may
constitute, or may be a part of, 2 major administrative unit of the
Association as established and defined from time to time by the
Board of Directors, the Chairman or the President, and each such
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equipment, so long as all members participating in such meetings
can hear one another. Each such committee shall keep minutes of
iz meetings, and such minutes shall be submitted at the next
regular meeting of the Board of Directors, and any action taken by
the Board with respeet thereto shall be entered into the minutes of
the Board. Committees composed of non-tmembers of the Board
may also be appointed to consult with the members regularly or
from time to time under such rules as the Board may determine
but in no event may such Commitiees have the power of final
decision in matters concerning the business of the Association.

ARTICLE IV
OFFiCERS AND AGENTS

S=cmiox 1. Chairman. The Board of Directors shall appoint
one of its members to be Chairman of the Association. The Chair-
man shall be the Chief Executive Gfficer of the Association, and
shall have general executive powers as well as the specific powers
conferred by these By-Laws. He shall be Chairman of the Board,
and shall preside at meetings of the Board of Directors and the
Executive Committee and at meetings of the shareholders,

Section 2. President. The Board of Directors may appoint
one of its members to be President of the Association. The Peesi-
dent shall have general executive powers as well as the specific
powers conferred by these By-Laws. In the absence of the Chair-

man, the President shall exercise his powers and duties and shall
preside at meetings of the Board of Directors and the Executive
Committee and at meetings of the shareholders.

Seeriox 3. The Vice Chairman, Chatrman of the Executive
Commuttee. The Board of Directors may appoint a Vice Chair-
man, Chairman of the Executive Committee of the Association,
The Vice Chairman, Chairman of the Executive Committee shall
have general executive powers as well as the specific powers
conferred by these By-Laws on him and on a Vice Chairman. In
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SENATE RESOLUTION 298,

Reported by Mr. Moscs.

IN THE SENATE OF THE UNITED STATES,
February 6, 1920.

Resolved, That there be printed one thousand five hundred copies
of the national banking act as amended to date for the use of the
Senate document room.

Attest:
GEORGE A. SANDERSON,

Secretary.
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ORGANIZATION AND POWERS,

amount of capital and surplus of the applying bank,
whether or not such capital and surplus is sufficient under
the circumstances of the case, the needs of the community
to be served, and any other facts and circumstances that
seem to it proper, and may grant or refuse the applica-
tion accordingly: Provided, That no permit shall be
issued to any national banking association having a capi-
tal and surplus less than the capital and surplus required
by State law of State banks, trust companies, and cor-
porations exercising such powers.”

209. Power of national bank to act as insurance agent or
as broker or agent in making or procuring loans on real
estate.

That in addition to the powers now vested by law in
national banking associations organized under the laws
of the United States any such association located and
doing business in any place the population of which does
not exceed five thousand inhabitants, as shown by the
last preceding decennial census, may, under such rules
and regulations as may be prescribed by the Comptroller
of the Currency, act as the agent for any fire, life, or
other insurance company authorized by the authorities
of the State in which said bank is located to do business
in said State, by soliciting and selling insurance and col-
lecting premiums on policies issued by such company;
and may receive for services so rendered such fees or
commissions as may be agreed upon between the said
association and the insurance company for which it may
act as agent; and may also act as the broker or agent
for others in making or procuring loans on real estate
located within one hundred miles of the place in which
said bank may be located, receiving for such services a
reasonable fee or commlsslon Provided, however, That
no such bank shall in any case guarantee either the prin-
cipal or interest of any such loans or assume or guarantee
the payment of any premium on insurance policies issued
through its agency by its principal: And provided
further, That the bank shall not guarantee the truth of
any statement made by an assured in filing his applica-
tion for insurance.

FOREIGN BRANCHES [as amended 1919].
210. Sec. 25.—Any national banking association pos-
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Act Sept. T,
1916, 39 Stat
L. 752 amend-
ing sec. 18 of
Fed. Res. Act.

Act Dec. 23,
1913, sec. 25;

sessing a capital and surplus of $1,000,000 or more may 38 'stat. L.,

file application with the Federal Reserve Board for per- 273;

Act Sept.

mission to exercise, upon such conditions and under such 191‘2,5539 tat

regulations as may be prescribed by the said board, either
or both of the following powers:

First. To establish branches in foreign countries or
dependencies or insular possessions of the United States
for the furtherance of the foreign commerce of the United
States, and to act if required to do so as fiscal agents of
the United States.

i&ct Sept. 17,
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Second. To invest an amount not exceeding in the
aggregate ten per centum of its paid-in capital stock and
surplus in the stock of one or more banks or corporations
chartered or incorporated under the laws of the United
States or of any State thereof, and principally engaged
in international or foreign banking, or banking in a de-
pendency or insular possession of the United States either
directly or through the agency, ownership, or control of
local institutions in foreign countries, or in such depend-

- encies or insular possessions. Until January 1, 1921, any

national banking association, without regard to the
amount of its capital and surplus, may file application
with the Federal Reserve Board for permission, upon
such conditions and under such regulations as may be pre-
scribed by said board, to invest an amount not exceeding
in the aggregate 5 per centum of its paid-in capital and sur-
plus in the stock of one or more corporations chartered or
incorporated under the laws of the United States or of
any State thereof and, regardless of its location, princi-
pally engaged in such phases of international or foreign
financial operations as may be necessary to facilitate the
export of goods, wares, or merchandise from the United
States or any of its dependencies or insular possessions
to any foreign country: Provided, however, That in no
event shall the total investments authorized by this sec-
tion by any one national bank exceed 10 per centum of its
capital and surplus.

Such application shall specify the name and capital of
the banking association filing it, the powers applied for,
and the place or places where the banking or financial
operations proposed are to be carried on. The Federal
Reserve Board shall have power to approve or to reject
such application in whole or in part if for any reason the
granting of such application is deemed inexpedient, and
shall also have power from time to time to increase or
decrease the number of places where such banking opera-
tions may be carried on.

Every national banking association operating foreign
branches shall be required to furnish information con-
cerning the condition of such branches to the Comptroller
of the Currency upon demand, and every member bank
investing in the capital stock of banks or corporations
described above shall be required to furnish information
concerning the condition of such banks or corporations
to the Federal Reserve Board upon demand, and the Fed-
eral Reserve Board may order special examinations of
the said branches, banks, or corporations at such time or
times as it may deem best.

Before any national bank shall be permitted to pur-
chase stock in any such corporation the said corporation
shall enter into an agreement or undertaking with the
Federal Reserve Board to restrict its operations or cun-
duct its business in such manner or under such limita-
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tions and restrictions as the said board may prescribe for
the place or places wherein such business is to be con-
ducted. If at any time the Federal Reserve Board shall
ascertain that the regulations prescribed by it are not
being complied with, said board is hereby authorized and
empowered to institute an investigation of the matter and
to send for persons and papers, subpecena witnesses, and
administer oaths in order to satisfy itself as to the actual
nature of the transactions referred to. Should such in-
vestigation result in establishing the failure of the cor-
poration in question, or of the national bank or banks
which may be stockholders therein, to comply with the
regulations laid down by the said Federal Reserve Board,
such national banks may be required to dispose of stock
holdings in the said corporation upon reasonable notice.

Every such national banking association shall conduct
the accounts of each foreign branch independently of the
accounts of other foreign branches established by it and
of its home office, and shall at the end of each fiscal
period transfer to its general ledger the profit or loss
accrued at each branch as a separate item.

Any director or other officer, agent, or employee of
any member bank may, with the approval of the Federal
Reserve Board, be a_director or other officer, agent, or
employee of dny such bank or corporation above men-
tioned in the capital stock of which such member bank
shall have invested as hereinbefore provided, without
being stbject to the provisions of section eight of the Act
approved October fifteenth, nineteen hundred and four-
teen, entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for
other purposes.”

CHANGE OF NAME AND LOCATION OF BANK. ACT MAY
1, 1886.

211. Sec. 2—That any national banking association may _ Act May 1,
change its name or the place where its operations of dis- see. s ; 5t stat
count and deposit are to be carried on, to any other place U is!
within the same State, not more than thirty miles dis-
tant, with the approval of the Comptroller of the Cur-
rency, by the vote of shareholders owning two-thirds of
the stock of such association. A duly authenticated
notice of the vote and of the new name or location se-
lected shall be sent to the office of the Comptroller of the
Currency; but no change of name or location shall be
valid until the Comptroller shall have issued his certifi-
cate of approval of the same.

DEBTS NOT AFFECTED BY CHANGE. ACT MAY 1, 1886.
212. Sec. 3.—That all debts, liabilities, rights, provi- 1aast May 1,

c. 73, sec
sions, and powers of the association under its old name 3; 24 Btat.
shall devolve upon and inure to the association under

its new name.
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in relation to EEA firms, these firms will have to apply for authorisation in order to carry on
PRA regulated activities in the UK after the UK withdraws from the EU. They would then be
treated in the same way as other international bank branches.

2 International banks in the United Kingdom

2.1 Banking is an international industry and the UK is a significant international financial
centre. International banks can operate in the UK either as subsidiaries or branches, once
authorised by the PRA. A subsidiary is a legal entity incorporated in the UK, and as such must
comply with all regulatory requirements, including those relating to governance, risk
management, capital and liquidity in its own right. By contrast, a branch forms part of a legal
entity incorporated and authorised abroad,! and therefore in principle does not have a
separate capital base, and would not necessarily have its own board. A number of factors
determine whether an international bank operates abroad through a branch or a subsidiary,
including its business model, and its legal, regulatory and taxation arrangements across
different jurisdictions.

Branches

2.2 UK authorities, including the PRA, are open to hosting branches of international banks
where possible, recognising the efficiency benefits this brings. The PRA's view is that the ability
for financial services firms to branch into other countries is, if done safely, an important
component of an open world economy, which in turn benefits the UK economy. International
banks operating in the UK must, however, meet the same prudential standards as domestically
headquartered firms. An important element of this is that they must be capable of effective
supervision by the PRA.

2.3 A branch of an international bank forms part of a legal entity incorporated outside the UK.
It follows that its operations are necessarily dependent on those of the legal entity as a whole
(‘the firm’). PRA authorisation applies to the whole firm. More broadly, the wholesale activities
that are frequently conducted in branches often involve close interconnections across
locations and legal entities within the wider banking group. Accordingly, it is necessary for the
PRA to have an appropriate degree of cooperation with the home state supervisor2 in order to
ensure that the PRA’s objectives are achieved. The more important to UK financial stability an
international bank is, the higher the degree of supervisory cooperation that the PRA expects.
Without these, it could be necessary for the PRA to gain more supervisory control, if necessary
by requiring the firm to operate as a UK subsidiary.

2.4 The prudential supervision of a bank which operates in the UK through a branch is within
the remit of both the home state supervisor and the PRA.

2.5 Where firms operate in the UK with both a subsidiary and a branch (or one or more of
each), the PRA expects appropriate governance to oversee and manage the linkages between
the entities.3 In supervising these firms the PRA will delineate its supervision between the
entities and expect the firm to have a clear booking arrangement in place setting out what it
will book in each entity and how its application will be verified (see Chapter 5).

1 Anentity undertaking relevant activities such as deposit taking or dealing on own account — this could be a bank {deposit-
taker) or investment firm.

2 Home state supervisors refer to the supervisors of the international firm which the UK branch is part of. In cases where the
international firm branches into the UK via an intermediate subsidiary in a third country (a ‘disintermediated branch’), home
state supervisors refer to both the supervisors of the intermediate subsidiary and of the whole group.

3 See Supervisory Statement 4/16 ‘Internal governance of third country branches’, February 2016:
www.bankofengland.co.uk/prudential-regulation/publication/2016/internal-governance-of-third-country-branches-ss.
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In accordance with sections 1046(8), 1051(5), 1053(6), 1290, 1292(4) and 1294(6) of that Act, a
draft of this instrument was laid before Parliament and approved by each House of Parliament.

PART 1
INTRODUCTION

Citation and commencement

1.—(1) These Regulations may be cited as the Overseas Companies Regulations 2009.
(2) These Regulations come into force on 1st October 2009.

Interpretation

2. In these Regulations—
“accounting documents”—

(a) in relation to an overseas company to which Chapter 2 of Part 5 applies (companies
required to prepare and disclose accounts under parent law), has the meaning given by
regulation 31(2), and

(b) in relation to a credit or financial institution to which Chapter 2 of Part 6 applies
(institutions required to prepare accounts under parent law), has the meaning given by
regulation 44(2);

“certified copy” means a copy certified as a correct copy;

“constitution”, in relation to an overseas company, means the charter, statutes, memorandum
and articles of association or other instrument constituting or defining the company’s
constitution;

“credit or financial institution” means a credit or financial institution to which section 1050 of
the Companies Act 2006 applies;

“disclosure”, in relation to a credit or financial institution to which Chapter 2 of Part 6 applies,
has the meaning given by regulation 44(2);

“establishment™ means-—

(a) a branch within the meaning of the Eleventh Company Law Directive (89/666/EEC)(a),
or

{b) a place of business that is not such a branch,

and “UK establishment” means an establishment in the United Kingdom;

“financial period”—

(a) in relation to an overseas company to which Chapter 2 of Part 5 applies (companies
required to prepare and disclose accounts under parent law), has the meaning given by
regulation 31(2), and

(b) in relation to a credit or financial institution to which Chapter 2 of Part 6 applies
(institutions required to prepare accounts under parent law), has the meaning given by
regulation 44(2);

“First Company Law Directive” means the First Council Directive on co-ordination of

safeguards which, for the protection of the interests of members and others, are required by

Member States of companies within the meaning of the second paragraph of Article 58 of the

(a) OJL 395,30.12.1989, p. 36.



(iii) in the case of an EEA company to which the First Company Law Directive applies,
particulars of—

(aa) the register in which the company file mentioned in Article 3 of that Directive
is kept (including details of the relevant state), and

(bb) the registration number in that register,
(iv) in any other case, particulars of—

(aa) the legal form of the company or firm and the law by which it is governed,
and

(bb) if applicable, the register in which it is entered (including details of the state)
and its registration number in that register.

(4) The particulars referred to in paragraph (1)(d)(ii) (secretary) are—
(a) in the case of an individual—
(i) name,
(ii) any former name, and
(iii) a service address;

(b) in the case of a body corporate, or a firm that is a legal person under the law by which it
is governed—

(i) corporate or firm name,
(ii) registered or principal office,

(iii) in the case of an EEA company to which the First Company Law Directive applies,
particulars of—

(aa) the register in which the company file mentioned in Article 3 of that Directive
is kept (including details of the relevant state), and

(bb) the registration number in that register,
(iv) in any other case, particulars of—

(aa) the legal form of the company or firm and the law by which it is governed,
and

(bb) if applicable, the register in which it is entered (including details of the state)
and its registration number in that register.

But if all the partners in a firm are joint secretaries of the company it is sufficient to state the
particulars that would be required if the firm were a legal person and the firm had been appointed
secretary.

(5) For the purposes of paragraphs (3)(a)(ii) and (4)(a)(ii), where a person is or was formerly
known by more than one former name, each of them must be stated.

(6) It is not necessary to include in the return particulars of a former name in the following
cases—

(a) in the case of a peer or an individual normally known by a title, where the name is one by
which the person was known previous to the adoption of or succession to the title,

(b) in the case of any person, where the former name—
(i) was changed or disused before the person attained the age of 16 years, or
(ii) has been changed or disused for 20 years or more.
(7) For the purposes of paragraph (3)(a)(iv) if the person’s usual residential address is the same

as the person’s service address the return need only contain a statement to that effect.
Particulars of the establishment

7.—(1) The particulars of the establishment to be included in the return are—
(a) address of the establishment,



(b) date on which it was opened,
(c) business carried on at it,
(d) name of the establishment if different from the name of the company,

(e) name and service address of every person resident in the United Kingdom authorised to
accept service of documents on behalf of the company in respect of the establishment, or
a statement that there is no such person,

(f) a list of every person authorised to represent the company as a permanent representative
of the company in respect of the establishment, containing the following particulars with
respect to each such person—

(i) name,
(i) any former name,
(iii) service address, and
(iv) usual residential address,

(g) extent of the authority of any person falling within sub-paragraph (f), including whether
that person is authorised to act alone or jointly, and

(h) if a person falling within sub-paragraph (f) is not authorised to act alone, the name of any
person with whom they are authorised to act.

(2) For the purpose of paragraph (1)(f)(iv) if the person’s usual residential address is the same as
the person’s service address the return need only contain a statement to that effect.

Documents to be delivered with the return: copy of company’s constitution
8.—(1) A certified copy of the company’s constitution must be delivered to the registrar with the
return.
(2) If at the time the return is delivered the company—
(a) has another UK establishment,

(b) has delivered a certified copy of the company’s constitution with a return relating to that
establishment, and

(c) has no outstanding obligation under Part 3 in respect of an alteration to its constitution,

the company may instead state in the return that a certified copy of the company’s constitution has
been delivered in respect of another UK establishment (giving the registered number of that
establishment).

Documents to be delivered with the return: copies of accounting documents

9.—(1) If the company is one to which Chapter 2 of Part 5 applies (companies required to
prepare and disclose accounts under parent law), copies of the company’s latest accounting
documents must be delivered to the registrar with the return.

(2) The company’s latest accounting documents means the accounting documents, prepared for
a financial period of the company, last disclosed in accordance with its parent law before the end
of the period allowed for delivery of the return or, if earlier, the date on which the company
delivers the return.

(3) If at the time the return is delivered the company—
(a) has another UK establishment, and

(b) has delivered the documents required by paragraph (1) in connection with a return
relating to that establishment,

the company may instead state in the return that the documents are included in the material
delivered in respect of another UK establishment (giving the registered number of that
establishment).
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